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IN ExerCISE of the powers conferred by section 43 of the Public
Procurement Act, 2003, I, DR. BINGU WA MUTHARIKA, President of Malawi
and Minister responsible for Public Procurement, on the recommendation of
the Director of Public Procurement, make the foilowing Regulations



i PART [-—PRELIMINARY

1. These Regulations may be cited as the Public Procurement Citation
Regulations, 2004.

2. In these Regulations, unless the context otherwise requires, the Interpretation
several terms defined in the Act shall have the meanings set therein section 2
of the Act and—

“bid” means the tender, offer, proposal or quotation submitted by a
bidder in response to an invitation from the procuring entity;

“consultancy services" means activities of an intellectual and
advisory nature that do not lead to a measurable physical output, and includes
design, supervision, training, auditing and software development;

“non-consultancy services™ means any object of procurement other than
goads, construction and consultants’ services;

“Procurement Units” means the units established by procuring entities
pursuant to section 10 of the Act, for the purposes of fulfilling
procuremeni-related functions, and includes Specialized Procurement Units
as provided for in the Act;

“requisitioning unit” means the State entity or community by whom the
goods, works or service being procured are intended to be utilized.

3.—{(1) The purpose of these Regulations is to establish detailed rules Purpose and
and procedures for fulfilling the objectives and implementing the scopeof

s procurement
provisions of the Act. regulations

(2) These Regulations apply to all procurement covered by section 3 of
the Act.

(3) Compliance with these Regulations is obligatory for procuring
entities and other participants in procurement.

4.—(1) The Act, the regulations, instructions and other administrative Accessibility

decisions of general character are subject to publication in the Gazette. of legal texts
governing
public
procurement

(2) In addition, the Director of Public Procurement shall, pursuant to
section 5 (2) (b) of the Act, periodically issue an updated compilation of the
main legal texts governing public procurement.

5. All pre-qualification documents, bidding documents, and all Language
contract agreements and contract conditions shall be in English.

6.—(1) Cancellation of procurement proceedings shall only be done Cancellation
when it is clearly in the public interest, and cancellation is in the public of procure-

interest in cases such as the following— ment
procecdings
(a) when the procurement need in question has ceased to exist; before
opening of

(b) when the bidding documents have to be modified to such an jge
extent that economy and efficiency in procurement dictate the
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re-commencement of the tendering proceedings, and would likely lead

to an inevitable cancellation of the proceedings after the opening of bids

if no action is taken at this stage to cancelthe proceedings.

(2) If the procurement proceedings are cancelled before opening of bids,
any bids that have been received shall be returned unopened, if presentation
of bids in sealed form was required.

7.—(1) In order to protect the integrity of the public procurement
process, it is essential that cancellation of procurement procecdings after
opening of bids be avoided to the greatest extent possible and limited
strictly to exceptional cases.

(2) Cancellation of procurement proceedings after opening of bids is
subject to approval by the head of the procuring entity, and may be
authorized only in the following cases—

(a) the object of the procurement is no longer required;

(b) it has become necessary to modify the specifications;

{c) defects or gaps in the specifications have been revealed,
including faiiure to accommodate the fulfilment of the procurement
need by a substantially less expensive and functiomally equivalent
article other than the one called for in the bidding documents, and
fatlure to include all items of cost to the procuring entity;

(d) there is evidenee of collusion among bidders in setting bid
prices; and

() there is no substantially responsive bid or the bids exceed the
budget.

8. The list of the types of defence-related items eligible for special
treatment in accordance with sections 27 (5) and 30 (2) of the Act is set forth
in Schedule A.

PART II_INSTITUTIONAL AND ORGANIZATIONAL ARRANGEMENTS
FOR PROCUREMENT
Division I—Office of the Director of Public Procurement

9. The Office of the Director of Public Procurement, established
pursuant to section 4 of the Act, shall be organized so as best to suppert the
fulfillment of the functions assigned to the Director of Public Procurement.

10.—(1) All procurement in Malawi is subject to oversight by the
Director of Public Procurement.

(2) The oversight activities of the Director of Public Procurement
are governed by the Act, and these Regulations and other regulatory instru-
ments, including setting thresholds for public procurement entities, that may
be issued, from time to time, by the Director.

(3) The Director of Public Procurement is authorized to collect
information and require reporis from procuring entities and requisitioning
units concerning the conduct of procurement activities in Malawi,

(4) The office of the Director of Public Procurement shall inform
procuring entities, requisitioning units and other organs of public administra-
tion as to the types of statistical and reporting information related to
procurement that are required to be collected and the frequency of the
collection of such statistical data and reports.
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Schedule A ParT I INSTITUTIONAL AND ORGANIZATIONAL ARRANGEMENTS
FOR PROCUREMENT

Division [—Qffice of the Director of Public Procurement

Structure of 9. The Office of the Director of Public Procurement, established

Officeof the  pursuant to section 4 of the Act, shall be organized 5o as best to support the

Director of  fylfiliment of the functions assigned to the Director of Public Procurement

Procurement 10.—(1) All procurement in Malawi is subject to oversight by the
Oversigit Director of Public Procurement.
g“:’&r":tgf {(2) The oversight activities of the Director of Public Procurement

are governed by the Act, and these Regulations and other regulatory instru-
ments, including setting thresholds for public procurement entities, that may
be issued, from time to time, by the Director.

(3) The Director of Public Procurement is authorized to collect
information and require reports from procuring entities and requisitioning
units concerning the conduct of procurement activities in Malawi.

(4) The office of the Director of Public Procurement shall inform
procuring entities, requisitioning units and other organs of public administra-
tion as to the types of statistical and reporting information related to
procurement that are required to be collected and the frequency of the
collection of such statistical data and reports.



(5) At a minimum, the mformation to be collected pursuant to paragraph
(4) shall include the number and value of contracts awarded, separately
addressing public goods, works and services contracts awarded by procuring
entities, and the data shall be broken down by the procurement method used,
and according to category of products and services.

(6) Where the contracts have been concluded according to the
single-source procedure, the data referred to paragraph (4) shall also be
broken down according to the circumstances referred to in section 30 (10) of
the Act.

(7) The Director of Public Procurement may also maintain data bases
of suppliers, contractors and consultants, including on their past contract
performance.

]

(8 /Procuring entities shall collect the necessary information and, as
requiréd by the Director of Public Procurement pursuant to paragraph (4),
report on a guarterly basis to the Director on implementation of procurement
activities.

(9) The Director of Public Procurement shall establish procedures and
mechanisms to ensure the effective and timely solicitation of viewpoints of
interested parties in the development of procurement policies, regulations,
procedures and forms.

11.—(1) The Director of Public Procurement shall analyze all informa-
tion collected pursuant to regulation 10 and make recommendations to
procuring entities as to improvements in the implementation of procurement
procedures.

(2) I accordance with section 3 (2) (g) and section 41 (1) of the Act, the
Dircctor of Public Procurement shall submit an annual report o the Minister
on the implementation of the Act, the regulations and instructions, and on
related institutional arrangements, in relation to the imiplementation of the
budget, and the requirements of the legal and regulatory framework for
public procurement; and the report shall also cover consultations held with
consultative and study organs.

12.—(1) The Director of Public Procurement shall, in consultation with
interested parties, develop standard bidding docurnents, general conditions of
contract and such other forms as the Director may deem necessary or useful
for the implementation of the Act and regulations.

(2) Procuring entities shall atilize the standard bidding documents and
other documents developed pursuant to paragraph (1).

(3) The Director of Public Procurement shall review and propose to the
Government improvements to legislative and regulatory texts applicable to
public procureraent.

(4) The Director of Public Procurement shall provide opinions to the
Government and to procuring cntities as to the application of legal texis
elated to public procurement, with a2 view to fostering harmonized
interpretation and application of the Act and these Regulations.

Recommend-
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reporting by
Director

Development
ol legal
framework
for public
ProcUrement
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(5) The Director of Public Procurement shail take steps, in accordance
with section 5 (2) (b) of the Act and regulation 4 (2), to ensure the
availability and the accessibility to public officials and the general public of
this Act and regulations made hereunder; and those measures may include—

(z) publication of a periodic bulletin containing information about
the procurement system and procurement proceedings in Malawi,
including, from time to time, compilations of legal instruments
applicable to the procurement process; and

{b) conducting civic education programmes about the legal,
procedural and organizational framework for procurement.

Assistance in 13.—(1) The Director of Public Procurement shall devise and implement
developing and proorammes aimed at assisting procuring entities and bidders in conducting

emdmi:;yg f}’ and participating in public procurement proceedings in Malawi; and the
public programmes shall include, but not be limited to the following—
g'mwi:sm‘ {a) organizing and conducting educational programmes and

professional training;

(b) assisting in the establishment and development of, and
recruitment for, specialized procurement unifs;

(¢) developing proposals and plans for the phased introduction of
professional procurement staffing in procuring entities, and establishing
minimum entry-level requirements, procedures for professional
certification, descriptions of authority and responsibilities of
procurement officers, and grounds for termination;

(d) certification of procurement officers, and of members of Internal
Procurement Committees, for entities at various levels of administration
and regions in Malawi,

(e) assisting in the dissemination of information to bidders about
the rules and procedures governing public procurement and about
procurement opportunities in Malawi; and issuing opinions, providing
advice, and proposing solutions to facilitate the work of procuring
entities with a view to fulfilling the objectives of the Act;

(f) establishing a central data bank for the purpose of recording
information on the performance record of suppliers in the implementa-
tion of procurement contracts with procuring entities in Malawi in order
to evaluate their performance;

(g) developing proposals for methods of disseminating procure-
ment-related information, including the issuance of procurement
bulletins;

(h) examining possible uses of information and communications
technology and other technical innovations in procurement with a
view to more cost effective and higher quality performance of public
administration and delivery of public services; more effective
management of operations of procuring entities; and increased
competition and participation by bidders; and
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() studying the experiences and practices of other countries with a
view to introducing innovations in Malawi,

14.  Pursuant to the section 5 (2) (7) of the Act, the functions of the
Director related to the review procedures under Part VI of the Act, shall
include—

(a) appointing the members, and maintaining lists of the members,
of the standing Review Committee established pursuant to section 38 (6)
of the Act; and

(b) providing secretariat services for three-member ad hoc review
committees established from the membership of the standing Review
Committee.

15.—(1) Pursuant to section 5 (2) (d) of the Act, the Director of Public
Procurement shall devise, and facilitate the implementation of, strategies and
programmes for the promotion of professional standards and development.

(2) Specific tasks to be undertaken by the Director of Public
Procurement in order to fulfil the mandate referred to in paragraph (1) shall
include —

() developing qualification requirements for appointment to
Procurement Units, Procurement Commitiees and to the standing
Review Commitiee;

(b) designing and implementing a scheme for certification of
compliance of appointees to Procurement Units, Procurement
Committees and the standing Review Committee with requirements
referred in sub-paragraph (a);

(c) designing of career development and promotion schemes for
public officials serving in the procurement field;

(d) developing, and facilitating the instituticnalization of| a training
programme aimed at promoling professional skilis and standards in
procurement in Malawi, including training courses that shall be made
available upon induction to procurement functions, as well as on an
ongoing and systematic basis continually to boost skill ievels of officials;
and to that end, the Director may recommend to the Government the
designation of one or more entities as responsible for conducting
procurement training on an ongoing basis;

16.— (1) Pursuant to section 5 (2) (/) of the Act, the Director of Public
Procurement shall devise, and facilitate the implementation of, strategies for
introducing and spreading the use of information and communications
technology in the procurement process.

(2) Specific tasks to be undertaken by the Director of Public
Procurement in order to fulfil the mandate referred to in paragraph (1) shall
include, but not limited to——

(a) conducting an assessment of the current extent of the use of
information and communications technology in procurement in Malawi;

Functions of
the Director
related to
review
procedures

Human
FESOUrces

development

Useof
information
and commu-
nications
technology
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(b) recommending possible ways of introducing in procurement the
use of informatior and commumnications technology;

(¢) identifying ways in which traditional procurement processes
may be revised in order to obtain the greatest possible benefit from the
application of information and communications technology;

{d) proposing possible pilot projects for iniroduction of information
and communications technology to the procurement process; and

{e) developing a website related to procurement in Malawi.

Division II_Internal Procurement Committees

17.—(1) In accordance with section 9 (1) of the Act, Internal
Procurement Committees shall consist of a minimum number of three
member and, in the case of appointment of external members pursuant to
section 9 (1) (¢), a minimum number of five members, and for the purpose of
these Regulations, the minimum number of three shall comprise—

(a) the Controiling Officer or his or her deputy;
(b) the head of the respective procurement unit or his or her deputy;

and
(¢) the head of accounts or his or her deputy,

and no Internal Procurement Committee meeting shall proceed without the
presence of the three mentioned members.

(2) An Internal Procurement Committee shall comprise a maximum of
seven members.

(3) The members of Internal Procurement Committees referred to in
section 9 (1) (@) and () of the Act shall be appointed by heads of procurement
agencies and heads of other public departments and organizations, as the case
may be.

(4) Membership in an Internal Procurement Committee is an additional
task, requiring occasional meetings, and is not a full-time assignment.

(5) The Controlling Officer may rotate membership of the Intemal
Procurement Committee as he or she deems appropriate in accordance with
section 9 (1) (@) and (b) of the Act, and members referred to in section 9 (1)
(c) of the Act shall be appointed on an ad hoc basis for particular procurement
proceedings, as the need arises.

(6) The head of the respective Procurement Unit in a Mimstry or
Department or parastatal organization shall serve as secretary of the Internal
Procurement Commitice.

{7) Members of Internal Procurement Committees may be removed only
by the appointing official and only for the following reasons—
(a) incapacity or other inability to perform:
() abuse of office; and
(¢) corrupt or fraudulent practices.
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18.—(1) The general functions of the Internal Procurement Committees
in the Ministries, Departments and parastatal organizations shall be, in
accordance with the functions set forth in section 8 (3) of the Act, and on the
basis of preparatory work by the concerned Procurement Unit established
pursuant to section 10 of the Act, and reguiation 20 the following—

(@) verification of proper procurement planning and preparation of
procurement proceedings;

(b) verification of stock positions of the goods to be procured,

(c) approval of th. draft advertisements and other bidding
documents:

(d) conducting opening of bids;

(e) conducting the preliminary screening of bids opened;

() rejection of bids that do not comply with the instructions to
bidders;

(g) comparison and evaluation of bids, and selection of the winning
bid;

(k) approval of specific terms and conditions refating to—

(i) contract amounts;
(i) completion periods; and
(iii) stages and conditions of part payments;

(i) assessment of the quality of the procured goods, works and
services;

(7) consideration and approval of applications for contract variations
above thresholds as set and issued by the Director of Public
Procurement; and

(k) maintaining minutes of the Internal Procurement Committee
meetings.

(2) The Controlling Officer shall, upon recommendation from the head
of the procurement unit in his or her Ministry or Department or organization,
appoint at least three members to sit on an evaluation team, taking into
consideration the required expertise in the procurement.

19. Internal Procurement Committees shall hold their meetings in
accordance with quorum requirements, based on the presence of a majority of
the membership.

Division IIl—Procurement Unils

20.——(1) For the purposes of these Regulations, specialized procurement
units as stipulated in sections 10 and 11 of the Act refer to the generic
procurement units that are established in all Ministries, Departments and
parastatal organizations.

(2) Controlling Officers, heads of agencies and heads of other public
departments shall establish procurement units and assign to the heads of such
units authority to conduct procurement activities in accordance with the Act
and these Regulations, including provision of secretariat services to the
Internal Procurement Committees.

Functions of
Internal
Hmwml
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requirements

Establishment
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Procurement
Units
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21, The positions in Procurement Units shall be staffed by officers
competently qualified in accordance with section 11 of the Act and shall be
referred to as “Procurement Officers” who shall be full-time public officials
and may be removed from office by the suthority by whom he was appointed,
only upon 2 showing of just cause.

22. The functions of Procurement Units shall inchude—

{ay planping and coordination of procurement;

{b) preparation of invitations to bid and of bidding docurgenis;

{c) publication and distribution of invitations to bid;

{d} reception and safeguarding of bids;

(¢} performance of secretarial services which shall include
provision of technical advice to the Internal Procuremeni Commitfee;
and

i) admmzstﬁnng implementation of procurement coniraces 1o the
extent that is not carried out by requisitioning units.

Part 1 PROCUREMENT PLANNING

Division I—Prereguisite Steps for Intiiating Procurement Proceedings

23, Prior to the determination of annual budpetary allocations,
procuring entities shall provide to the Ministry of Finance; or in the case of
local authorities, to the Local Government Finance Committee, a general
plan describing the extent, timing and purposes of projected procurement
requirements for the budgetary period.

24 (1) A procuring entity may initiate actual procurement procesdmgs
only after the determination and approval of budgeiary allocations, and only
after obtaining 2 certification from the Minisiry of Finance that budgetary
allocations sufficient to fund the procurement are available for that purpese;
and a specific reference fo that certification shall be included in the bidding
documents.

(2) Procuring entities shall devise procurement plaps, taking intc account
ihe following factors and steps a8 appropriate under the circumstances—

{a) identification and assessment of the need for the procurement;

(b) designation of procurement planning team;

{c) conducting market research in order to identify various
technical solutions, in particular in the commercial market, to identify
the range of available suppliers, and to determine the most favourabis
contractual and guarantee terms available in the commercial market that
would be suitable for procurement;

(d} studying acquisition history for similar goods, works or
services; .

(e) conducting feasibility and other pre-contract studies;

{f) defining and describing the requirement;

{(g) estimation of the cost of a proposed procurement;

(h) identification of the sources and amount of financing,;
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(/) selection of contracting approach and structure, including
verification of possible availability of framework or indefinite quantity
contract arrangements for the item in question;

(/) selection of appropriate procurement method; and possible
combinations and packages of tasks and contracts; and

(k) determination of required contract administration resources.

(3) The procuring entity, prior to conducting procurement of goods,
shall, in accordance with applicable procedures, ascertain whether the
required supplies are available in Central Government Stores (Director of
Supplies), and the Central Government Stores may verify the acrual need for
the supplies requested, and whether they are available in other depots.

25.—(1) No requirement or reference shall be made in the technical
specifications to a particular trademark or name, patent, design or type,
specific original, producer or service provider, unless

(a) there is no sufficiently precise or intelligible way of describing
the procurement requirements; and

(b) words such as “‘or equivalent” are included in the specifications.

(2) Standardized features, requirements, symbols and terminology
relating to the technical and quality characteristics of the goods, works or
services to be procured shall be used, where available, in formulating
any specifications, plans, drawings and designs to be included in the
pre-qualification documents or bidding decuments.

(3) Due regard shall be given to the use of standardized trade terms such
as the current version of International Commercial Terms (INCOTERMS),
where available, in formulating the terms and conditions of the procurement
contract to be entered into as a result of the procurement proceedings and in
formulating other relevant aspects of the pre-qualification or bidding
documents.

26.—(1) Without prejudice to section 3 (4) of the Act, when
apportioning of an acquisition would be technically or financially feasible, the
acquisition may be divided into lots, which may be awarded through separate
procurement contracts.

(2) If one or more lots are not awarded, the procuring entity may initiate
a new proceeding, modifying the content of the lots.

27 (1) For the purposes of applying monetary thresholds in the Act
and these Regulations, selecting the appropriate procurement method, the
procuring entity shall assess the expected value of a procurement contract or
package of contracts taking into account—

(a) all forms of remuneration, including any premiums, fees,
commissions and interest receivable;

(blthc likelihood and expected value of recurring orders;

(¢) the minimum expected duration and expenditure for a lease
or for a contract of indefinite duration, taking into account relevant
experience of similar contracting actions in the past; and
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(d) the estimated value of optional additional purchases to be
permitted under the contract.

(2) The selection of the valuation method by the procuring entity
shall not be used, nor shall any procurement requirement be divided, with the
intention of avoiding monetary thresholds referred to in the Act or in these
Regulations.

28—(1) In all cases, the request to imitiate procurement shall
be addressed to the head of the Procurement Unit, and the requisitioning unit
has the responsibility to solicit the approval of the budget authorities to
justify availability of funds.

(2) The Procurement Unit shall examine the procurement request
for compliance with the Act and these Regulations, and in the event of
non-compliance, the procurement request shall be sent back promptly and
directly to the requisitioning unit for the appropriate modifications.

Division [I—Selection of Appropriate Contract Form

29. In the planning and preparation of procurement, the procuring
entity shall determine the appropriate contracting approach and structure to be
utilized for any given procurement taking into account standard contract
forms promulgated by the Director of Public Procurement and the conditions
for their use.

30.—(1) When, for economic, technical or financial reasons, the
frequency or extent of the procuring entity’s requirements cannot be
determined with sufficient accuracy in the bid solicitation documents,
the procuring entity may conclude an indefinite quantity agreement with a
particular supplier, under which an indefinite number of purchase orders may
be made.

(2) An indefinite quantity contract shall set forth the nature, specifica-
tions, and price of deliveries; the minimum and maximum levels of the
deliveries, in terms of value or quantity; and the duration of the contract.

(3) An indefinite quantity contract shall be implemented through the
issuance of successive purchase orders, as needs arise, and each purchase
order shall specify which of the items enumerated in the basic indefinite
quantity agreement, and the quantity, that are being ordered.

31.—(1) For the purpose of this regulation “framework agreement”
means an agreement between one or more suppliers and a procuring entity
under which the procuring entity, after following the procedures laid down by
the Act and these Regulations for the award phase, selects the parties to the
agreement on the basis of the bids they have submirnted according to objecrive
criteria, such as quality, quantity, technical merit, delivery period or period of
completion and price; and under such agreement the suppliers, under certain
terms laid down by the procuring entity, undertake to fulfill contracts
awarded under the agreement.

(2) A framework agreement may take various forms, including -

(a) the form of a requirements contract, in which a single supplier is
selected and the procuring entity promises to place all of its orders with
the successtul supplier and the supplier promises to fulfil the orders; and
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(b) the form of an indefinite quantity contract, in which one or more
suppliers are selected for a guaranteed minimum quantity of futurc
orders of one or more poods, works or services at an agreed price.

(3) A framework agreement may designate one or more procuring
entities as eligible to place orders under the agreeraent.

(4) Procuring entities which have concluded a framework agreement
within the meaning of paragraph (1) with more than one supplier shall reopen
competition between thé parties to the framework agreement in accordance
with the following procedure—

(@) for every contract io be awarded, the procuring eatity shall
consult all suppliers who are party to the framework agreement, in
writing;

(b) the procuring entity shall fix a time-limit which is sufficiently
long to ailow bids for each specific contract to be submitted, taking into
account factors such as-the complexity of the subject of the contract and
the time needed to send in bids;

(¢) bids shall be submuitred in writing, and their cantent shall remain
confidential unul the time hmit for reply has expired; and

(d) procuring entities shall award each contract to the supplier who
has submitted the best bid on the basis of the award cniteria established
in accordance with the framework agreement.

{5) The procedure set out in paragraph (4) may be applied only between
the procuring entity and the suppliers originally party to the framework
agreement.

(6) Procuring entities shall-enter into framework agreements as defined
in paragraph {1} with 2 minimum of three parties, where there is a sufficient
nurnber of suppliers satisfying the selection criteria.

(7) The term of a framework agreement may not exceed one year.

(8) Procuring entities may not use framework agreements improperly or
in such a way as to restrict or to distort competition.

32.—(1) A contract for repairing or other forms of construction is
awarded in formats, including the following—
(@) unit price works contracts;
{(b) lump sum works contracts:
{¢) murnkey works contracts; and
(&) ume-and-material rate coniracts,
(2) A contract based on unit price is awarded based on unit prices in the
winntng bid for estimated quantities of defined items of work that are required

in order to carry out the works, and total payment is based on the units of
work actually done and measured in the field.

(3) Bidders must consider the following points for contracts based on
unit price—

Works
contracts
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(a) list of the quantities of labour and other inputs listed in the bill
of quantities in the bidding documents, for which bidders give their unit
prices in their bids; and

(h) list of quantities of work with total prices.

(4) In lump-sum contracts, the supplier agrees to perform the specified
work for a fixed sum of money, and it is the supplier’s respomsibility and risk
to remain on budget, since the procuring entity is lable only for the lump-sum
price of the contract, subject to changes ordered by the procuring entity.

(&) In turnkey contracts the supplier is responsible for design, consultancy,
building and implementation of the project, and in such contracts the
supplier ensures the standard criteria for designing, implementation and
technical specifications. 3 accordance with the procurement contract.

(6] In the case of maintenance and repair services, and other conracting
sttuations i which the amount and combinations of various types of
labour and materials cannot be predicted with certainty at the time of enitry
into the procurement contract. the procuring entity may enter into a time-and-
matenals-rate contract.

(7) A ime-and-materials-rate contract shall stipulate hourly labour rates,
weluding overhead and profits; reimbursement of materials; and a ceiling
price within which the contractor shall make a good faith effort to remain.

PART IV -BIDDER QUALIFIC ATIONS

Division I—Qualification Dara-and Assessment
33—(1) The procuring entity shall ensure that the supplier with whotn it
enters into a procurement contract meets such of the following criteria as the
procuring eniity considers appropriate in the particular procuremen
proceedings, namely.—

{¢) that the supplier possesses the necessary professional and
technical quahfications and competence to perform the procurémeiit
contract:

(b) that the supplier possesses the necessary financial resources to
perform the procurement contract;

(¢) that the supplier possesses the necessary equipment and other
physical facilities to perform the procurement contract;

(d) that the supplier possesses the necessary managerial capability,
reliabilily, experience, and reputation to perform the procurement
contract; and

{e) that the supplier possesses the necessary personnel to perform
the procurement contract,

(2) In addition, the procurning entity shall ensurce that the supplier—
(@) has legal capacity to enter into the procurement contract;

(h) is not insolvent, in receivership, bankrupt or being wound up, its
affairs are not being administered by a court or a judiciel officer, its
business activities have not been suspended, and it is pot the subject of
legal proceedings for any of the foregoing;
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{c) has fulfilled its obligations to pay taxes and social security
contributions.

(d) has not, and its directors or officers have not, been convicted of
any criminal offence related to its professional conduct, corruption,
or the making of false statements or misrepresentations as to its
qualifications to enfer into a procurement contract within a period of one
year preceding the commencement of the procurement proceedings,
or have not been otherwise disqualified pursuant to administrative
suspension or disbarment proceedings.

(3) Subject to the right of bidders to protect their intellectual property
or trade secrets, the procuring entity may require bidders participating in
procurement proceedings to provide such appropriate documentary evidence
or other information as it may deem useful to sansfy itself that bidders
are qualified in accordance with the criteria referred to in paragraphs (1)
and (2), and in handling this information procuring entities shall take into
consideration the legitimate interests of bidders as regards the protection of
their iechnical or trade secrets.

(4) The bidding documents shall indicate the types of documentation,
if any, to be provided by bidders to attest to their conformity with the
qualification requirements set forth in the bidding documents.

34.—(1) Any bidder, whether local or foreign, wishing to take pariin a
procurement contract may be requested to prove his enrclment, as prescribed
in his country of cstablishment, in one of the professional or trade registers or
to provide a declaration on oath or certificate in a prescribed format.

(2) In procedures for the award of service contracts where the service
providers have to possess a particular anthorization or to be members of a
particular organization in their home country in order to be able to perform
the service concemed, the procuring entity may require them to prove that
they hold such authorization or membership.

35, Supporting documents to prove economic and financial standing
under this Part may include—
(@) appropriate statements from the bidder’s bankers;

(b) statement of accounts or extracts therefrom relating to the
business of the bidder;

{c¢) statements of labilities and assets, and of profit and loss;

() a statement of the overall inventory mmover of the business of
the bidder and the tumover in respect of works in the previous three
financial years of the bidder;

{e) other information if the types of information referred to

subparagraphs (a) to (d) are not appropriate or net available in order to
assess the bidder’s economic and financial standing,.

36.—(1) The technical and professional capabilities of bidders shall be
assessed and examined in accordance with paragraphs (2), (3) and (4).
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(2) In the procedures for awarding supply contracts, evidence of the
bidder’s technical capability may be furmished by means such as the
following. according fo the mature, quantity and purpose of the products to be
supplied-—

(a) a list of the principal deiiveries effected in the past three years,
with the sums, dates and recipients, public or private, involved, and—

(1) where the supplies are made o public authorities, evidence
of delivery shall be in the form of certificates and delivery notes;

{i1) where the supplies are fo private purchasers, delivery shall
be certified by the purchaser or, failing which. simply declared by
the supplier to have been effscted;

{5) a description of the bidder’s technical facilities, its measures for
ensuring quality and its study and research facilities;

(¢) an wmdication of the technicians or technical bodies involved,
whether or not belonging directly to the supplier, especially those
responsible for quality control;

() samples, descriptions and photographs of the products supplied,
the authenticity of which must be certified if the procuring entity so
requests;

() “certificates issued by officisl guality control institutes or
agencies of recognized competence atlesting to the conformity of
products clearly identified by references to specifications or standards;

() where the products to be supplied are complex or exceptional, or
are required for a special purpose, a check carried out by the procuring
entity or on its behalf by a competent official body of the couniry in
which the bidder 1s established, subject to that body's agreement, on the
production capacities of the bidder and, if necessary, on his study and
research facilities and quality control measures; and

{2} a bidder who 1s not a manufacnirer shall be required to produce
evidence of a manufacturer’s authorization.

(3) In the procedures for awarding service contracts, the ability of
bidders to perform services may be evaluated in particular with regard to their
skills, efficiency, experience and reliability, and evidence of the service
provider's technical capability may be furnished by one or more means such
as the following means according fo the nature, quantity and purpose of the
services to be provided——

{@) the bidder’s educational and professional qualifications and
those of the firm’s managenial staff and, in particular; those of the person
or persons responsible for providing the services;

(b) a list of the principal services provided in the past three years,
with the sumis, dates and recipients, public or private, of the services
provided, and—

(1) where the services are provided to procuring entities,
evidence of their performance shall be in the form of certificates
1ssued or countersigned by the competent authority;

(i) where they are provided to private purchasers, their
performance shall be certified by the purchaser or, failing which,
simply declared by the bidder to have been effected;
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(<) a description of the bidder’s measures for ensuring quality and
his study and research facilities;

{d) where the services to be provided are complex or exceptional, or
are required for a special purpose, a check carried out by the procuring
entity or on its behalf by a competeat official body of the country in
which the bidder 1s established, subject to that body's agreement, on the
technical capacities of the bidder and, if necessary, on his study and
research facilities and guality control measures; and

(2} an indication of the proportion of the contract which the bidder
may atend to sub-contract.

(4) In the procedures for awarding non-consultancy service contracts, the
ability of bidders to perform services may be evalvated in particular with
regard to their skills, efficiency, experience and relizbility, and evidence of the
service provider’s technical capability may be furnished by one or more
means such as the following according to the nature, quantity and purpose of
the services to be provided—

(a) an indication of the technicians or technical bodies involved,
whetber or not belonging directly to the bidder, especially those respon-
sible for quality conirol;

(b) a statermnent of the bidder’s average annual manpower and the
number of managerial staff for the last three years;

{¢) a statement of the tools, plant or technical equipment available
to the bidder for carrying out the services; and

(d) where the services to be provided are complex or exceptional, or
are required for a special purpose, a check carried out by the
procuring entity or on its behalf by a competent official body of the
country it which the bidder is established, subject to that body’s agree-
ment, on the technical capatities of the bidder and, if necessary, on his
study and research facilities and quality control measures.

(5) In the procedures for awarding public works contracts, evidence of
the bidder’s technical capability may be furmished by one of more means such
as the following, according to the pature, quantity and purpose of the works
to be provided—

(a) the bidder’s educational and professional qualifications and
those of the firm’s managerizl staff, and, in particular, those of the
person or persons responsible for carrying out the works;

(b) a list of the works carried out over the past five years,
accompanied by certificates of satisfactory execution for the most
important works; the certificates shall indicate the value, date and site of
the works and shall specify whether they were carried out according fo
the rules of the trade and properly completed; and where necessary, the
competeni authority shail submit these certificates to the procurement
entity;

(¢} a statement of the tools, plant and technical equipment available
to the hidder for carrying out the works;

(&) 2 statement of the firm’s average annual manpower and the
number of managerial staff for the last three years; and

(&) a statement of the technicians or technical divisions which the
bidder can call upon for carrying out the works, whether or not they
belong to the firm. N
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(6) The procuring entity shall specify, in the bidding documents or,
if applicable, in the pre-qualification documents, which references under
paragraphs (2), (3}, (4) and (5) that it wishes tc receive.

37. In procurement proceedings that are not initiated by pre-qualifica-
tion proceedings, following the evaluation of bids and the determination of
the lowest priced or lowest evaluated bid, the procuring entity shall conduct a
detailed examination of the qualification data submitted by the bidder
that submitted that bid, prior to issuance of the notice of acceptance of
the bid.

38. A procuring entity may require bidders to provide qualification
information and documentation in accordance with the Act and these
Regulaticns for any subcontractor to be involved in the performance of the
procurement contract, and where the procuring entity, in view of the
circumstances of the case and because of the particularly critical nature of a
subcontractor’s role in the implementation of the procurement contract,
decides that it is in the public interest to do so, the procuring entity may
directly determine the suitability of the gualifications of a subconiractor, in
accordance with the qualification criteria set forth in the Act.

39—(1) The procuring entity shall disqualify a bidder if it finds at any
time that the information submitted concerning the qualifications of the
bidder was false.

(2) The procuring entity may disqualify a bidder if it finds at any time
that the information submitted concerning the qualifications of the bidder was

materially inaccurate or materially incomplete.

(3) Other than in a case to which paragraphs (1) and (2) apply, the
procuring cotity may not disqualify a bidder on the ground that information
submitted concerning the qualifications of the bidder was inaccurate or
incomplete in a non-material respect, but the bidder may be disqualified if it
fails to remedy such deficiencies promptly upon request by the procuring
entity.

Division II—Pre-qualification Proceedings

40.—(1) Pre-qualification shall be based entirely on the capacity and
resources of potential bidders to successfully perform the contract and all
pre-qualified bidders shall be invited to bid; and sufficient time shail be given
for applicants to obtain the pre-qualification documents and prepare and
submit their applications

(2) Pre-qualification proceedings should be utilized m particular in the
case of open invitations to participate in proceedings for the procurement of
complex or high-value goods or works, or in any other circumstances in
which the high costs of preparing detailed bids, proposals or offers could
discourage competition, such as custom-designed equipment, industrial plant,
specialized services, and contracts to be let under turnkey, design and build or
management contracting, or for the purpose of establishing short lists for
two-stage tendening.

(3) For pre-qualification for groups of contracts to be awarded over a

period of time, a limit for the number or total value of awards to any one
supplier may be made on the basis of the supplier’s resources, and the
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conditions to be satisfied by suppliers, the methods according to which
satisfaction of each of those conditions is to be verified, the period of
validity of a pre-qualification for a group of contracts, and the procedures for
entry and for renewal of the pre-qualification shall be generally and regularly
publicized, at least on an annual basis, in a manner to bring them to the
attention of suppliers.

(4) Every pre-qualification is subject to annual renewal, and bidders
shall be required to update the information on an annual basis as a precondi-
tion for renewal of their continued pre-qualification, and shall be informed of
their removal from pre-qualified status if they are judged to no longer have
the required resources or capability.

41.—(1) Pre-qualification documents shall include, at a minimum, the
following information— '

(a) instructions for preparing and submitting pre-qualification
applications;

(b) a summary ot the principal required terms and conditions of the
procurement contract to be entered into as a result of the procurement
proceedings;

(c) any documentary evidence or other information that must be
submitted by suppliers to demonstrate their qualifications;

(d) the manner and place for the submission of applications to
pre-qualify and the deadline for the submission, expressed as a specific
date and time and allowing sufficient time for suppliers to prepare and
submit their applications, taking into account the reasonable needs of the
procuring entity;

(e) any other requirements that may be established by the procuring
entity in conformity with the Act and these Regulations relating to the
preparation and submission of applications to pre-qualify and to the
pre-qualification proceedings; and

(f) the information required to be specified in the announcement by
regulation 59 (1) (a) to (d), (f) and (g).

(2) The procuring entity shall respond to any request by a supplier
for clarification of the pre-qualification documents that is received by the
procuring entity within a reasonable time prior to the deadline for the
submission of applications to pre-qualify.

(3) The response by the procuring entity under paragraph (2) shall be
given within a reasonable time so as to enable the supplier to make a timely
submission of its application to pre-qualify and a response to any request
shall, without identifying the source of the request, be communicated to all
suppliers to which the procuring entity provided the pre-qualification
documents.

42— (1) Prior to the award of the procurement contract, the procuring
entity may require the bidder submitting the bid that has been found to be the
successful bid to demonstrate again its qualificatiqns and the criteria and
procedures to be used for such further demonstration shall be the same as
those set forth in the pre-qualification documents.

(2) If the bidder submitting the successful bid is requesied to
demonstrate again its qualifications in accordance with paragraph (1) but fails
to do so, the procuring entity shall reject that bid and shall select a successful
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bidder, in accordance with the critenia set forth in the bidding documents,
from among the remaining bids, subject to the right of the procuring entity, in
accordance with section 23 of the Act, to reject all remaining bids.

Division Ill—Database and Classification of Suppliers
43 (1) Bidders seeking inclusion in the database or lists of qualified
suppliers that may be established by procuring entities or other entities in
Malawi may be required o provide the following—
(a) completed registration application;
(b) copy of the currently valid licence and commercial registration for
the activity practiced;

(¢) copy of currently valid registration certificate from the bidder’s
chamber of trade and commerce or equivalent body;

{d) copies of contracts relating to agency, brokering and distribution
arrangéments;

{e) copy of last approved annual statement of accounis and budget.

(2) Requests to be entered in the database or list shall be receivable at
anytime from any interested bidder and shall be acted vpon within fourteen
days.

(3) Entry in the database or list shall be subject to no gualification or
sligibility criterion more stringent than those set forth in regulation 33 (1) and
(2).

{4) The existence of the database or list, the conditions to be satisfied
by bidders to be entered in the database or list, the methods according to
which satisfaction of each of those conditions is to be verified, the period of
validity of an enfry in the database or list and the procedures for entry and for
renewal of the entry shall be generally and regularly publicized in & manoer
to bring them to the atiention of bidders.

(5) The classification of the suppliers in the various types of works shail
be made within the classes or grades according to the administrative
technical and financial gualifications, equipment and experience in the
execution of works pursuant to the instructions issued by the Natiopal
Construction Industry Council of Malawi which define the classification
requireraents, conditions and ¢lasses.

(6) The sole absence of an applicaticn for entry in the registry of
classification system is not ground for exclusion of a bidder from
participation 1n procurement proceedings, but registration may be required as
a condition for award of a contract.

(7) Inscription in the database or list shall be available at any time and

shall be subject to penodic renewal after one year, and prompt notice shall be
given to a bidder of his inscription on or removal from the database or list.

PART V.. PROCUREMENT METHODS

Division I—General Provisions
44, The procuring entity shall include in the invitation to tender or to
apply for pre-qualification, or in any other document used to solicit an offer,
proposal or quofation, an indication of the procurement method being used in
the procurement proceeding.
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45. The price that the procuring entity may charge for the bidding
documents shall reflect only administrative costs, namely, the cost of printing
and providing them to bidders.

46.—(1) A bidder may request a clarification of the bidding documents
from the procuring entity, and the procuring entity shall respond to any
request by a bidder for clarification of the bidding documents that is received
by the procuring entity at least fourteen days prior to the deadline for
submission of bids.

(2) The procuring entity shall respond to a request under paragraph (1)
s0 as to enable the bidder to make a timely submission of its bid and shall,

without identifying the source of the request, communicate the clarification to
all bidders to which the procuring entity has provided the bidding documents.

(3) At any time prior to the deadline for submission of bids, the procur-
ing entity may, for any reason, whether on its own initiative or as a result of
a request for clarification by a bidder, modify the bidding documents by
issuing an addendum, and the addendum shall be communicated promptly to
all bidders to which the procuring entity has provided the procuring entity
documents and shall be binding on those bidders.

47._ (1) All time-limits for the receipt of bids and requests to participate
fixed by the procuring entities shall be at least twenty-eight days to give
interested parties reasonable time appropriate to the coatract to draw up and
submit their bids, and when fixing the time-limits, procuring entities shall
take particular account of the complexity of the contract and the time required
for drawing up bids.

(2) Subject to paragraph (3), deadlines for submission of bids shall be set
in accordance with the following minimum periods—

(a) in the case of international competitive bidding, not less than
forty-five days from the date of publication of the invitation to tender;

(b) in the case of national competitive bidding, not less than thirty
days from the date of publication of the invitation to tender;

(¢) in the case of local shopping (request for quotations) not less
than five days from the date of delivery of the letter of solicitation for
quotations;

(d) in the case of restricted tendering, not less than twenty-one
days from the dispatch of the invitation to tender; and _

(e) in the case of emergency procurement, not less than twenty-four
hours from the time of dispatch of the invitation letter.

(3) Factors to be considered in determining the period of time to be
allowed for preparation of bids include —

(a) the nature and complexity of the object of the procurement;

(b) whether the item to be procured is readily available
commercially or must be produced to the unique specifications of the
procuring entity;

(c) the time period when the procuring entity needs to have its
requirement fulfilled;

(d) whether it is anticipated that foreign bidders will participate; and

(e) the amount of time required for distribution of invitations to
tender and bidding documents.
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{4) The procuring entity may extend the deadline for submission of bids
if, following a clarification or modification of the bidding documents, or the
late issuance of minutes of a conference of bidders or a site visit, such an
extension is necessary to allow bidders sufficient time to take the clarification,
modification or other added mformation nto account in preparing their bids,
and notice of any extension of the deadline shall be given promptly to each
bidder to whickh the procuring entity provided the bidding docuwments.

48.—{1) The procuring entity shall ensure that all bids it receives are
kept in a secure manner that does not permit the bids to be open or viewed.

(2) For the purpose of paragraph (13, the procuring entity shall maintain
a securely-locked tender box into which bidders may deposit their bids, and if
the offer envelopes are so big which makes it impossible to place them in the
hox, they shall be handed over to the Internal Procurement Commitiee’s
Secretary, who should ensure that the bids are kept in a safe, in secure area
and manner, and handed over to the Internal Procurement Committec at the
bid opening.

(3) In addition to direct deposit in the tender box, bids may be submitied
by registered mail, cousier or any other means that may be permitted by the
bidding decurents, and bids received in such a manner shall be prompily
placed in the tender box.

(4) Any sample bids that are submitted shouid be handled in a
confidential and secure manner that does not lead to the disclosure of their
characteristics prior to the opening of bids.

49. {1y Abid received by the procuring entity afterthe deadline for the
submission of bids shall fiot be opened and shall be returned to the bidder that
submitted it.

(2) The date and time of arrival of 2 late bid shall be noted in the record
of the procurement proceedings.

50.—{1) The bidding documents shall set a bid validity period that is of
a sufficient length to enable the procuring entity to complete the evaluation
and comparison of bids and to obtain all the necessary approvals so that the
procurement contract can be awarded within that period.

(2) If, prior to the expiry of the validity period of bids, the procuring
entity requests bidders to extend the validity period of their bids, it should
only address such a request to those bidders thar in the judgment of the
procuring eatity have 2 reasonable chance of being selected.

(3) A refusal to extend the bid-validity period shall not result in
forfeiture of the bid security; extension of the bid-validity period shall,
however, be subject to extension of the bid security if security was required
in the first place and without such an extension of the bid security, a bid shall
be deemed oot extended.

51. When bid prices are expressed ip two or more currencies, the bid
prices of all bids shall be converted to the same currency, and according to the
rate specified in the bidding documents, for the purpose of evaluating and
comparing bids.

52. A prompt payment discount included in a bid ghall become a term
of the procurement contract if that bid is accepted, and shall be utilized by the
procuring entity if payment is made in accordance with the terms of the
discount, but so however that prompt payment discount shall not be
considered in the evaluation and comparison of bids.
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53.—(1) If, for a given contract, bids appear to be unrealistically low in
relation to the goods, works or services, the procuring entity shall, before it
may reject those bids, request in writing details of the constituent elements of
the bid which it considers relevant and shall verify, after due hearing of the
parties, those comstituent elements- taking account of the explanations
received.

(2) The procuring entity shall take into consideration explanations
relating to—

(a) the economics of the manufacturing process, of the services
provided or of the construction method;

{b) the technical solutions chosen and the excepiionally favourable
conditions available to the bidder for the supply of the goods or
services, or the execution of the work; and

(¢} the originality of the supplies, services or work proposed by the
bidder.

54. Information relating to the examination, clarification, evaluation
and comparison of bids shall not be disclosed tc bidders or to any other
person not involved officially in the examination, evaluation or comparison of
bids or in the decision on which bids should be accepted. except as provided
in the Act and these Regulations.

55.
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(2) The samples approved in relation to the successful tender shall, after
being signed by the Internal Procurement Committee, be kept by the
procuring sntity for the purpose of comparison with the delivered supplies.

Division II__Procedures for Tendering Proceedings

Contents 59 (1) An mviiation to tender shall contain, at a minimum, the

wUinviation followiag information—
to tender

and nvitation {a) the address of the procuring entity;
to pre-qualify {b) the nawre and quantity. and piace of delivery of the goods to be

supplied, the nature and location of the works to be effected, or the naiure
of the services and the location where the services are 1o be provided:

(¢) the desired or required time for the supply of the goods or for the
completion of the works;

(d) the criteria and procedures to be used for evaluating the quabifica-
tions and eligibility of bidders in conformity with sections 13 and 14 of the
Act;

(e) the means of obtaining the bidding documents and the place from
which they may be obtained;

(/) the price, if any, charged by the procuring entity for the bidding
documents;

(g) the currency and means of payment for the bidding documents;

(h) the language ov languages in which the bidding documents are
available; and

() the place and deadiine for the submission of bids.

i pre-qualify shail comtain, at a minimum, the
information referred 1o in ;;.:magzan}. (13, as well as the following—
(a) the means of obtaining the pre-qualification documents and the
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(3) The invitations referred to ir paragraph (1), shall be published
within seven days of receipt by the Government Press.

(4) The procuring entity shall not publish an invitation to tender or to
pre-qualify for a procurement proceeding in a newspaper or other media prior
to publication of the announcement in the Gazese.

(5) In no case shall a publication of an announcement in the public media
be deemed a substitute for publication of the announcement in the Gazette and
minimum pertods of time shall be counted from the date of publication in the
Gazette.

(6) Every chairman of an Internal Procurement Committee shall, prior to
the issuance of an invitation to tender of any tender, ascertain the
following—

(a) compliance with the requirements in the Act and these
Regulations; and the chairman of the Committee shall request the
rectification of any errors or omissions and the concerned procurement
umt shall do so;

{(b) availability of a sufficient number of copies of the bidding
documents.

61.—(1) Where procuring entities do not offer free direct access to the
entire bidding documents and any supporting documents by electronic means,
and where, in restricted tendering procedures the invitation to tender is not
accompanied by such documents, the bidding documents shall be sent to
bidders within five days of receipt of the request to participate, provided that
the request is made in good time before the deadline for submission of bids.

(2) Bidders interested in the tendering proceedings may preview the
bidding documents at the office of the procuring entity indicated in the
invitation to tender.

62. Preparation of the bidding documents is the responsibility of
the Procurement Unit, if one has been established, in consultation with the
requisitioning unit that seeks to submit a requisition for procurement, and the
bidding documents should be prepared in English.

63. The bidding documents shall include, at a minimum, the following
information—
{a) instructions for preparing bids, including—

(1) any descriptive literature bidders are required to submii
with their bids;

(ii) any requirement that bidders provide samples, and the
number and type of such samples;

(i1} any requirement that bidders view samples to which
supplies must conform, and the circumstances under which such
requirements would be waived,

(iv) any requirement that bidders submit a table of spare parts

recommended by the manufacturer along with the manufacturer’s
stock number for each item, the quantity, unit price, and an

Provision
of bidding
documents

Preparation
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Contents
of bidding
documents
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indic**tion of any escalation of prices for spare parnis after the
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elements other than the cost of the goods, works or services themselves,
such as any applicable transporiation and insurance charges, cusioms
duties and taxes; and whether the prices are fixed or adjustable and, if so,
the formula thereof]

(/) the currency or currencies in which the bid price is to be formu-
lated and expressed: in respect of local bids, the price shall be expressed
in Malawi Kwacha and any convertible currency for international bids;

(%) the language or languages i which bids are to be prepared;

{f) any requirements of the procuring entity with respect to the
issuer and the nature, form, amount and other principal terms and
conditions of any bid security to be provided by bidders submitting bids;
and any such requirernents for any security for the performance of the
procurement contract to be provided by the bidder that enters into the
procurement contract, including securities such as labour and materials
bonds;

(m) when a bid security s required, an indication that withdrawal or
modification of the bid following the deadline for submission of bids
will result in forfeiture of the bid security amount; and that a bidder may
withdraw its bid prior to the deadline for the subnussion of bids without
forfeiting its bid securigy;

(n) the manner, place and deadline for the submission of bids, in
conformity with regulation 47,

(o) the means by which. pursuant to section 31 (6) of the Act and
regulation 46, bidders may seek clartfications of the bidding documients,
and a statement as to whether the procuring entity intends, at this stage,
to convene a meeting of bidders:

{p} the period of ume during which bids shail be valid,
conformity with regulation 50;

{g) the place, date and time for the opening of bids, in conformity
with section 31 (11} of the Act:

(r) the procedures to be followed for opening and examining bids:

5) the currency that will be used for the purpose of cvaluating and
comparing bids pursuant to regulation 51 and cither the exchange rate
that will be used for the conversion of bids into that currency or a
statement that the rate published by a specified financial institution
prevailing on a specified date will be uscd;

(1) refercnces to the Act, Lhese Regulations and other laws and
regulations directly pertinent to the procurement proccedings; but so
however, that the omission of any such reference shall not constifute
grounds for review under section 37 of the Act or give rise to lizbility ou
the part of the procuring entity:

(v) the name, funciional title and address of one or more officers or
employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from bidders in
connexion with the procurement proceedings, without the intervention of
an intermediary;
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(v) any commitments such as the transfer of technology to be made
by the bidder under the procurement contract;

(w) notice of the right provided under section 37 of the Act 1o seek
review of an unlawful act or decision of, or procedure followed by, the
procuring entity in relation to the procurement proceedings;

{(x) a statement to the effect that the procunng entity reserves the
right to reject all bids pursuant to section 23 of the Act;

{¥) any formalitics that will be required once a bid has been
accepied for a procurement contract to enter into force, wicluding, where
applicable, the execution of a written: procurement contract pursuant to
regulation 123; and

(z) any other reguirements established by the procuring entity in
conformity with the Act and these Regulations refating to the preparation
and submission of bids and to other aspects of the procurement
proceedings.

64. . (1) The criteria used to assess the technical merit of bids shall be
formulated in as clear, precise, and objective a manner as possible.

{2y Technical bid evaluation criteria, other than price, which should he
quantified in monetary terms in that the criteria shall be applied in the
comparison of bids with respect to vartous performance factors by way of
deductions from or additions to bid prices; such deductions and additions shall
be-only for the purposes of compariscn of bids, and shall not affect actual bid
prices; and evaluation oritena may aiso be expressed in the form of pass or
fail requirements.

(3} Bud evaluation criteria may identify an acceptable range of perform-
ance and an acceptable range of delivery and payment terms.

(4) Bid evaluation critedia shall be formulated in such a manaer that doss
not permit the procuring sutity to-award the procurement contract to a bidder
whose bid exceeds the requirements referred to n paragraph (2), vnless that
bidder also has the bid price evaluated lowest in accordance with the
evaluation criteria set forth in the bidding documents.

65. Technical specifications for procurement of goods may. among
others, contain the following elements and descriptions of requirements—

(@) listing of the goods to be procured, including the required
performance characteristics, quantity, delivery iimes and incidental
services, such as operating or descriptive manuals, fraining of procuring
entity’s persopnel, installation, supplier’s on-site pemsonnel required,
after sale service;

(b) required availability of spare parts and service during life of
goods;

(¢} descriptive literature or samples to be provided with the bid;

(d) description of any required performance or quality guarantee;,

(e) technical configurations;

(/) inspection and quality testing to be conducted, including
pre-shipmeat testing and pre-shipment inspection;



(g) environmental impact and safety standards to be met by the
goods; and

(h) criteria and performance tests or inspections for final
acceptance.

66. Elements to be addressed in technical specifications for procure-
ment of works may contain the following elements and descriptions of
requirements.

(@) general description of the scope and purpose of the works:

(b) precise description of scope of work to be carried out, including,
elements such as design, construction, erection, any manufacturing,
installation of equipment:

(¢) physical nature and conditions of construction site;

(d) detailed listing of any equipment and components to be
supplied;

{e) detailed design and drawings of work to be performed, to the
extent that those are to be supplied by the procuring entity under the
contracling arrangement in question;

(/) description of the works in terms of design details or
performance characteristics, wncluding specific technical descriptions
and standards as to items such as plumbing, and electrical installations;

(g) environmental impact and safety standards to be met;
(k) description of performance and quality guarantees required:

(/) inspection and testing to be conducted at various stages of
construction:

(/) completion tests;

(k) technical documentation, drawings, operating manuals to be
provided by suppliers;

(1) type and guantity of training and supervision to be provided by
suppliers, to the extent applicable;

(m) inspection and performance tests to be passed for acceptance;
and

() a schedule for starting and completion of construction time.

67.—(1) Bidding documents for unit-priced works contract shall require
bidders to quote their prices for the items listed on the bill of quantities
included in the bidding documents, and the bills of quantities shall set farth
the procuring entity’s estimare of the quantities of matenals, labour and the
other inputs required to be provided by the supplier in order to carry out the
works.

(2) Bidding documents for lump-sum-priced contracts shall require
bidders to submit a priced activity schedule, on which the bidder breaks
down the lump-sum price according to the main activities involved in the
progressive implementation of the procurement contract.

33
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b&.  Technical specifications for procuremeni of services, other than
consultants’ services, shall contain the following elements and description of
requIremenis—

() general description of the scope and purmpose of the service;

{h} description of the service to be supplied and the tasks o be
performed by the supplier, as much as possible as performance
requirements;

{¢) conditions under which the service 1¢ o be pertormed;

() descriptive literature or samples 1o be provided with the bid:

{e) inspection and quality testing to be conducted;

(/¥ criteria and methods by which the procuring entity intends o
Jjudge the performed services;

{¢) deseription of performance and quality guarantees required; and

(Jiy type and quality of training and supervision to be provided by
supplier

69.—(1) The procuring entity may organize a conference for the purpose
of briefing bidders and taking their questions on the bidding docwments,
including the technical specifications and other requirements; and any such
conference should take place at an early point following the distribution of the
bidding documents, so as to allow bidders to take the information they obtain
at the conference into account in preparing their bids; clarification at the
conference of defects or ambiguities in the bidding documents does not
relieve the procuring entity in such cases of the obligation to amend the
bidding documents.

(2) 1f the procuring entity convenes a meeung of bidders, it shall prepare
minutes of the meeting confaining the reguests submitied al the meeting for
clarification of the bidding decuments, and its regponses o those requests,
without identifying the sources of the requests; and the minutes shall be
provided promptly to all bidders to which the procuring entity provided the
bidding decuments, so as to enable those bidders o take the minutes into
account in prepariog their bids.

70. The procuring entity shall arrange for site visits during or after the
pre-bid conference. where such site visits would facilitate the submission of
bids that are responsive to the needs of the procuring entity.

71.—(1) A bidder shall submit the bid signed, iv the required number of
copies and in a tightly closed and sealed envelope: and a copy marked as the
“original” shall be amongst them.

(2) The procuring entity shall, on request, provide to the bidder a
receips showing the date and time when its bid was recerved and procecd 1n
accordance with regulation 48.

(3) A bidder shall be required t© submit its bid in a single sealed
envelope.
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72.—(1) As a gerneral guideline, bid securities shall be required in the
following types of cases—

(«) procurement whose value exceeds the amouat prescribed, from
time to time, by the Director of Public Procurement;

(b} procurement of technologically complex equipment or works;
(¢) procurement where time 1s of the essence;

{d) procurement in which a performance or other type of security is
required to support fulfilment of the resultant procurement contract,

(2) Taking Gue account of the factors in paragraph (1), the procuring
entity may waive a bid security requirement in the interest of economy and
efficiency and with a view to reducing obstacles to participation by small- and
medium-sized epterprises, and any such waiver shall be noted m the record of
the procurement procesdings.

(3) The amount of the bid security should be set in the bidding
documents; at between 1 per cent and 3 per cent of the estimated value of the
procurement; and the required amount of the security shall be stated as an
amount rather than as a percentage of the bid price of each bidder.

{4y Where the procuring emntity requires bidders submitting bids to
provide a bid security the reguiremment shall apply to ail such bidders.

(5) Prior to submitting a bid, & bidder may request the procuring entity
to confirm the acceptability of a proposed issuer of a bid security, or of a
proposed confirmer, f required; and the procuring entity shall respond
promptly to such a request;

(6) Confirmation of the acceptability of a proposed issuer or of any
proposed confirmer pursuant to paragraph (3) does not preclude the procuring
entity from rejecting the bid security on the ground that the issuer or the
confirmer, as the case may be, has become insolvent or otherwise lacks
creditworthiness;

{7} A bid secunity shall be subject to a demand for payment in the
followmg cases—

(a) withdrawal or modification of the bid after the deadline for
submission of bid;

(b) failure to sign the procurement contract if reguired by the
procuring entity 1o do s0;

(c) failure to provide a required security for the performance of the
contract after the bid has been accepted or falure to comply with any
other condition precedent to signing the procurement contract specified
in the bidding documents.

(8) The procuring entity shall make no claim to the amount of the bid
security, and shall promptly return, or procure the return of, the bid security
document, after whichever of the following that occurs earliest—

() the expiry of validity period of the bid security;

Requirernents
applicable
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{b) the entry into force of a procurement contract and the provision
of a security for the performance of the contract, {f such a security is
required by the bidding documents;

(¢} the termination of the tendenng proceedings without the entry
into force of a procurement contract,

(d) the withdrawal of the bid prior to the deadline for the submis-
sion of bids, unless the bidding documents stipulate that no such
withdrawal is permitted.

73.—{1) The bidding documents shall require that the bid securities
provided by bidders should have a validity period extending for a period of
four weeks beyond the expiry of the validity period of bids, in order to allow
the procuring entity sufficient time to make a demand for payment under the
bid security in accordance with regulation 72 (7).

(2) Bid securities shall be returned to unsuccessful bidders once it iz
determined that their bids will not be selected.

74. A moedification or notice of withdrawal of a bid is effective
and not subject to forfeiture of the tender security only if it is received by the
procuring entity priorto the deadline for the subraission of bids.

75.—(1yBids shall be opemed in 2 session open to the public,
including bidders or their representatives, at the time and place indicated io
the bidding documents; and the time of bid opening shall coincide with the
deadline for submigsion of bids.

(2) The name and address of cach bidder whose bid 18 opened and the bid
price, and the price of any alternative bids if they have been solicited or
permitted, shall be announced to those persons present at the opening of bids,
communicated on reguest 1o bidders that have submitied bids but that are not
present-or represented at the opening of bids, and recorded immediately in the
record of the tendering proceedings required by section 27 of the Act.

76. The process of evaluation of bids shall be carried out in an efficient
manmer, tzking particular account of the validity period of the bids; and the
actual period of time required may vary depending oun the nature or urgency
of the tendering proceeding.

77.—{1} After the munal opening of bids in accordance with section 31
{11} of the Act, a preliminary screening of bids shall be carried out to
determine whether bids comply with the procuring entity’s requirements as {o
the bids themselves and the accompanying documents, and this involves
examining—

(a) whether all the required documents, including any standard
forms supplied with the bidding décuments, have been submitted fully
completed; :

(b) whether the bidder has met the eligibility requirements,

including the requirements applicable by virtue of the involvement of 2
financing institution;
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(c) whether the bid complies with bid validity period requirements
set forth in the bidding documents;

(d) whether the bid substantially conforms with the contractual
terms and technical requirements set out in the invitation to tender and
instructions to bidders such as with respect to scope of work, delivery
schedule, lack of a price quotation for a substantial portion of the work,
or non-compliance with key technical requirements;

{e) whether the bid is conditional, thus compromising the bidder’s
ability to accept an award;

(f) whether the bid has been signed by an authorized representative
of the bidder; and

(g) whether a bid security, if required, has been provided.

(2) At the preliminary screcning, bids shall be cliecked for arithmetical
errors or clerical errors that may appear on their face, and bidders that
have submitted bids that appear to contain such errors shall be contacted and
given an opportunity to correct them, or to accept a correction made by the
procuring entity in accordance with regulations 55 (¢) and 79.

(3) At the stage of preliminary screening, bids may be classified
according to whether they contain deviations from the technical specifications
and contractual terms set forth in the bidding documents in the following
categories —

(a) those bids that do not contain deviations or reservations;

(b) those bids that contain material deviations or reservations or
qualifications and are therefore to be rejected as non-responsive in
accordance with regulation 55 (d); ‘

(¢) those bids that contain minor deviations or regervations, but that
may be considered responsive, provided that the deviations or
reservations are quantified and taken into account in the detailed
evaluation and comparison of bids.

78 (1) Following the preliminary screening of bids, the procuring
entity shall proceed to the detailed evaluation and comparison of the bids that
have not been rejected in the preliminary screening.

(2) In the detailed evaluation of bids, the procuring entity shall examine
and compare bids in detail with respect to the following—
(a) commercial terms, including aspects such as—
(1) validity period and amount of bid securities;
(if) payment terms;
(iti) liquidated damages,

and any minor deviations with respect to commercial terms shall
be identified and listed and any financial adjustments to bids that
necessitated as a result of minor deviations shall be identified;

(b) technical requirements, including aspects such as—
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{i) scope of supply of goods or of works;

(ii) delivery or work schedule;

(ii1) major technical specifications for all key items being
procured (e.g. technical capacity of plant) and operating and
performance characteristics such as foel vtilization;

(iv) duration of warranty period,
and any minor deviations with respect {0 technical requirements
shall be identified and listed and any finaacial adjustments to
bids that are necessitated as a result of minor deviations shall be
identified;

{c) financial evaluation of bids which involves—-

(1) adiustment of bid prices to reflect permissible deviations
with respect to commercial terms of bids which affect the prices of
Bids, including in particular, payment terms, delivery or completion
schedules;

(i} adjustment of bid prices with respect to minor deviadons
from technical requirements which affect the prices of bids,
including in particular, the completeness of the scope of the goods,
works or services, compliance with techmeal requiremenis;

(ii1) adjustment of bid prices with respect o technical
evaluaticn criteria, to the sxtent of those identified in the bidding
documents as relevant to the evaluation and comparison of bids,
such as life-cycle operating costs, performance faciors;

(iv) adjustment of bid prices with respect to cost of inland
transportation to project site or delivery point, and cost of local
handling if required to be in, but omitted from, bid prices.

(3) The detailed evaluation of bids for civil works shall be conducted in
general along the lines mentioned in paragraph (2) with particcier attention
being paid to the aspects specific to the civil works context, mciuding—

(@) consistency of work plans and schedules with the requirements
in the bidding documents, including with respect to aspects such as
timing of mobilization and construction methodology,

{b) examination and analysis of reasonableness and reliability of
unit rates quoted for items listed in the bill of quantities; and

{¢) identification of unbalanced bids, in which unusually high prices
are quoted for items of works to be performed at an early stage in the
implementation of the contract (“frontloading™), or for items that the
contractor believes were underestimated 1n the bill of guantities:

79.—4{1} The Internal Procurement Commitiee shall correct any arith-
metical errors appearing on the face of the bid, and inform the bidder in
question of the correction, and the bid shall be rejected if the bidder refises
the correction, and the bid security is thereby subject to forfeiture.

(2) If there is a discrepancy between the unit price and the total price, or
the line item total, that is obtained by multiplying the unit price and quantity,
the unit price shall prevail and the total price shall be corrected, unless in the
opinion of the procuring entity there is an obwiously gross misplacement of
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the decimal point in the unit rate or a similarly obvious gross mathematical
error, in which case the line item total, or toial price, as the case may be, as
quoted will govern and the unit rate will be corrected.

(3) Where there is a discrepancy between the amounts in figures and in
words, the amount in words will govern.

(4) Where there 1s a discrepancy in the information contained in the
submitted copies of the bid. the copy marked as the “original™ shall prevail.

80.—(1) The procuring entity shall evaluate and compare the bids that
have been received in order to ascertain the successful bid, in accordance with
paragraph (3) and the procedures and criteria set forth in the bidding
documents, and no criterion shall be used that has not been set forth, in the
bidding documents;

(2) The successful bid shall be the lowest evaluated bid responsive to the
requirements set forth in the bidding documents, determined on the basis of
the criteria set forth in the bidding documents.

(3) In determining the lowest evaluated bid in accordance with paragraph
(2), the procuring entity may consider only the following —

(o) the bid price, subject to any margm of preference applied
pursuant 1o paragraph (4);

(b) auy other criteria stipulated in the bidding documents, which
shall, to the extent practicable, be objective and quantified in monetary
terms, so as to enable the application of adjustments to bid prices for the
purposes of detailed evaluation and comparison of bids in accordance
with tegulation 78, and only crireria such as the following may be
utilized—

(1) the cost of operating, maintaining and repairing the goods
or works, the time for delivery of the goods, completion of works
or provision of the services, the functional characteristics of the
goods or works, the terms of payment and of guarantees in respect
of the goods, works or services;

(ii) the effect that acceptance of a bid would have on the
environment, the extent of local content, including local manufac-
sure, labour and materials, in goods. works or services being offered
by suppliers, the transfer of technology and the development of
managerial, scientific and operational skills.

(4) In evaluating and comparing bids the procuring 2ntity may grant a
margin of preference for the benehi of bids for works by domestic suppliers
or for the benefit of bids for domestically produced goods or for the benefit
of domestic suppliers, and the margin of preference may be applied in such
cases and in accordance with procedures described in regulations 82 to 34;
and this shall be reflected in the record of the procurement proceedings.

81. The procuring entity may regard a bid as responsive cven if it
contains minor deviations that do not materially alier or depart from the
characteristics, terms, conditions and other fequirements set forth in the
bidding documents, or if it contains errors or oversights that are capable of
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being corrected without touching on the substance of the tender, and any such
deviations shall be quaniified, to the extent possible, and appropriately taken
account of in the evaluation and companison of bids, by way of adjustments
to bid prices that are for purposes only of comparing bids and that are not to
be reflected in the price of the procurement contract.

82.—(1}y A domestic price preference may be accorded in the following
cases—
{2} if the bidder establishes to the satisfaction of the procuring
entity that—

(1) labour, raw matenal and components from within Malawi
will account for more than thirty per cent of the ex-works price
offered; and

(1} the production facility in which those goods will be
manufactured or assembled has been engaged in manufacturing or
assembling such goods at least since the time of bids submission;
(b) as regards construction services by local suppliers, if they

provide as part of data for gualification, such infonmnation, including
details of ownership, as shall bé required to determine whether 2
particular supplier or .group of suppliers qualifies for domestic
preference,
and the bidding documents shall clearly indicate the preference and the
method that will be followed in the evaluation and comparison of bids 1o give
stfect to such preference;

(2) For purposes of evaluation and comparison of bids, a domestic price
preference as prescribed by the Director of Public Procurement shall apply to
prices of bids received from qualifying domestic bidders, provided that the
required level of guality 15 assured.

83.—(1) If the procuring entity intends to grant a margin of preference
in the evaluation of bids in tendering proceedings to bids offering certain
goods manufactured in Malawi, the bidding documents shall clearly indicate
any preference to be granted to domestically manufactured goods and the
information required 1o establish the eligibility of a bid for such preference;
the nationality of the manufacturer or supplier is not a condition for such
eligibility; and the methods and stages set forth in the bidding documents shall
be followed in the evaluation and comparison of bids.

(2) For the purposes of comparison, responsive bids recieved pursuant to
paragraph (1) shall be classified in one of the following three groups—
(«) Group A, namely, bids offering goods manufactured in Malawi
if the bidder establishes (o the satisfaction of the procuring entity that—.
(i) labour, raw material and components from within Maiewi
will account for more than thirty per cent of the éx-works price of
the product offered; and
(if) the production facility in which those goods will be
manufactured or assembled has been engaged in manufacturng or
assembling such goods at least since the time of bid submission;
(b)Y Group B, namely, all other bids offering goods from within
Malaw1; and
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(¢) Group C, namely, bids offering the goods from abroad and io be
directly imported.

(3) The ex-works price quoted by a Group A bidder shall incude all
duties and taxes paid or payable on the basic matenals or components
purchased in the domestic market or imporied.

(4) Prices quoied by Group B bidders shall include all duties and taxes
on components and raw materials.

(5) The price quoted by a Groups A and B bidder shall exclude the sales
and similar taxes on the finished product.

{6y The price queted by a Group C bidder shall be on Cost Freight and
insurance (CIF) or Carriage and Insurance Paid (CIP) to barder point or cther
destination, exclusive of customs duties and other import taxes.

(7) In the first step, all evaluated bids in each group shall be compared
to determnine the lowest evaluated bid in each, and such lowest evaluated bids
shall then be compared with sach other and if, as a result of this comparison,
a bid from Group A or Group B is the fowest, it shall be selected for the award.

{8) If, as 2 result of the comparison under paragraph (7), the lowest
evaluated bid Iy a bid from Group C, all Group C bids shall be further
compared with the lowest evaluated bid from Group A after adding to the
evaluated bid price of the imported goods offered in each Group C bid, for the
purpose of this further comparison only, an amount equal to—

{7} the amount of duties apd other related import charges which a
non-exempt imporier would have to pay for the importation of the goods
offered o such Group € bid: or

(&) rwenty per cent of the CIF or CIP bid price of such goods if said
duties and charges exceed twenty per cent of such price,

(%) If the Group A bid in such further comparison mentioned in
paragraph {8) is the lowest, it shall be selected for the award; if nol, the
lowest evaluated bid from Group C, as determined from the comparison under
paragraph (7), shall be selected.

{10} In the case of single responsibility suppiyv and mstaliation or turnkey
contracts in which a number of discrete items of equipment is grouped into
one contract package (and if customs duties are excluded from the bid prices,
and the price of mmported goods quoted is on a CIF or CIP basis), the
preference margin shall not be applied to the whole package, but only to the
locally-manufactered equipment within the package; and eguipment offered
from abroad shall be quoted CIF or CIP and equipment offered locally
ex-works (free of sales and similar taxes); all other vomponents, such as
design, works, installation, and supervision, shall be quoted separately.

(11} Where the provisions of paragraph {1) apply, bids shouid not be
classified into groups A, B, or € and in the comparison of bids, only the CIF
or CIP price in each bid of the equipment oftsred from ouwside Malawi shall
be increased by the applicable duty and other taxes payable by & non-exempi
importer or twenty per cent whichever is less; if duties vary from item to item
withsn a package, the appropriate tariff for each piece of equipment shall
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apply and no preference shall be applied for any associated services or works
inciuded in the package.

R4 (1) For contracts for works to be awarded on the basis of tendering,
procuring entities may grant a margin of preference of up fo ten per cent
te domestic suppliers of works, in accordance with, and subject to, the
following provistong—

{a) suppliers of works applying for such preference shall be
required to provide, as part of the data for qualification at the pre-quaii-
fication stage or at the bidding stage, such information, including
details of ownership, as shall be required to determine whether a
particular supplier or group of suppliers qualifies for a domestic
preference, and the bidding documents shall clearly indicate the
preterence and the method that will be followed in the evaluation and
comparison of bids to give effect to such preference; a2nd suitable
recognition in the preference scheme shall be given to joint ventures
between foreign and domestic suppliers;

(b) after bids have been reccived and reviewed by the procuring
entity, responsive bids shall be classified into the following groups—
(i} Group A, namely, bids offered by domestic suppliers
eligible for the preference.
(11) Group B, namely, bids offered by other suppliers.

(2) For the purpose of evaluation and comparison of bids received
pursuant to paragraph (1), an amount equal to ten per cent of the bid amount
shall be added to bids received from suppliers in Group B.

85.  Where tendering is used for procurement of raw materials and
other commodities whose prices are quoted in established commodity markets,
the following conditions shall apply if set forth in the bidding documents—

(«) bidders shall be invited to quote prices linked to the market price
at the time of, or prior to, the shipment;

(b) bid validity periods shall be kept as short as possible; and

(¢) the hidding documents may permit faxed or telexed bids, if there
is no requirement for a bid security or if standing bid securities valid over

a specified period of time have been provided by pre-qualified bidders.

86.—{1) Where the restricted form of tendering is to be utilized on the
grounds referred to in section 30 (3) (4) of the Act, the procuring entity shall
publish in the Gazette and local press and, at the discretion of the Director of
Public Procurement, in intemationally recognized papers in the English
language and in other media of wide international circulation, including the
internet, a notice concerning the upcoming restnicted tendering proceeding.

(2) The notice referred to in paragraph (1) shaill indicate the grounds for
the limited solicitation, identify the suppliers intended to be invited, and invite
any interested suppliers to express their interest in participating, and if all
suppliers that respond to the notice will not necessarily be permitted to
submit bids, the notice shall state the criteria to be utilized for establishing the
short list, and the information to be provided by bidders to demonstrate that
they meet those criteria.



(3) As a genieral giideline, restricted tenderng shall not be utilized on the
grounds referred to in section 30 (3) () of the Act, when the estimated value
of the procurement xceeds the threshold set and issued by the Director of
Public Procurement.

{4) When the limited form of tepdering 15 utitized on the grounds referred
to in section 30 (3) (b) of the Act, the procuring entity shall invite a sufficient
number of suppliers to ensure effective competition, but at least three.

(5) Regulations 39 to §3 shall apply 1o limited tendering proceedings,
except to the extent derogated from in this regulation.

87.—(1) During ary negotiation, which may take place 1n the first stage
in accordance with section 33 (2) of the Act, the procuring entity shall ensure
equality of treatment among all suppliers; and in particular, the procuning
eniity shall not provide information in a discriminatory ruanner which may
give some suppliers an advantage over others. :

{2) The procuring entity may not reveal to the other participants
solutions proposed or other confidential information communicated by a
supplier participating in the diafogue without the agreement of that supplier.

(3) In the first stage, the prmuriﬁg anﬁét}f shall continue such dialoguc
until it can identify the solution or solutions, if necessary after comparing
them, which are capable of meeting its needs.

{4) Regulations 59 to 85 shall apply to two-stage tendening proceedings,
except to the exient derogated from in this regulation.

Division Ill—Procedures for Procurement of Consultants’ Services

%8. The procuring entity shall set, and disclose in the request for
proposals, the minimum gquality rating that proposals must attain in order ©
be considered for award for consuitancy services.

89.- (1) The procuring enmtity shall seek expressions of interest for
consultancy services in accordarice with section 34 (2) of the Act for the
pusposes of creating the short ist in the following cases—

{z) when the procuring entity does not have information in ifs
possession concerning a sufficient nmumber of consultants in order to
provide effective competition for the procurement contract and, at a
mintmum, 1o comply with the requirement in section 34 (1) of the Act;

{by when the assignment for which the consuitant is sought is
complex or its estimated value exceeds the threshold set by the Director
of Public Procurement.

(2) The information requested pursuant to paragraph (1) shall be the
minimum required {o make a judgment on the firm’s sultability, and not be so
complex as to discourage consultants from expressing interest.

(3) The notice seeking expressions of interest pursuant to paragraph (1)
shall include the following information—

(@) identification and general description of the assignment or
project in question, including any project identification codes;
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(b} date of issuance of the notice, and closing date for subraission
of expressions of interest,

{(¢) the funding source;
{d) location where the services are 1o be performed;

(e) the projected time period for implementation and completion of
the assignment;

{f} the qualification criteria to be met by short-listed consultants;

(2) au invitation to interested consultants to submit expressions of
inferest;

(i) in order to determine the capability and experience of
consulting firms seeking 16 be short-lsted, the information submitted
shall include the following

(i) a profile of the company, its organization and staffing; and
in the case of associations bstween two or more firms, or the name,
address and profile of the participating firm(s), and the lead firm
must be clearly identified;

(iiy details of experience or similar assipnments undertaken in
the previous five years, including their locations; focus on the
frms’ role in similar assignments in the region or elsewhere;

(iii) curriculum vitae of siaff who could be available to work
on the assignment;

(i) in the case of individual consultants, the mformation referred o
in sub-paragraph {#) (i) and a curriculum witae shell be solicited;

{7} a statement that short-listed consultants will beinvited to su%mnt
proposals; and

(%) the number of copies of the requested information to be submit-
ted, and the address to which submission is to be made, and from which
additional information may be obtained.

(4) Sufficient time, not less than fourteen days from the date of publica-
tion of the notice, shall be provided for responses, before preparation of the
short list.

{5) Bidders that expressed interest, as well as any member of the
general public that specifically so requests, shail be provided the final short
list of firms.

90, The procuring entity shall provide the request for proposals to a
short list of consultants containing at least three, but not more than six
bidders, in accordance with section 34 (1) of the Act

91.—{1) Consultants shall provide professional, objective, and impartial
advice and at sll times hold the client’s interests paramount, without
any consideration for fisture work, and strictly avoid conflicts with other
assignments or their own corporate interests.

(2) Consuliants shall not be hired for any assignment that would, by its
nature, be in conflict with their prior or current obligations to other clients, or
that may place them in a position of not being able to carry out the assignment
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.. in the bestinterest of the procunng entity, for example, consultants hired to

- -prepare_ engineering-design for an infrastructure project shallnot be engaged
toprepare an-independent environmental assessment for the same project, and
consultants assisting-a client in the privatization of public assets shall not
purchase, nor.advise purchasers of, such assets.

{3) Without limitation-on the gemerality of the provisions of paragraphs
- (2)and (3), consultants shall not be hired under the circumstances set forth
below—

<. (@) a firm which has been engaged by .the .procuring entity to
. “provide goods or works for a project, and any of it3 affiliates, shall be
disqualified from providing consulting services for the same project;

D) conversely, a firm hired to provide corsulting services for the

- preparation or.implementation of a project, and any of its affiliates, shall

be-disqualified from subsequently providing goods or works or services

. - related to the initisi assignment, other than in the case when, subject to

satisfactory performance of the initial assignment, it i3 essential for

continuity that there be a continuation of the firm’s earlier consulting
services for the same project.

{4) This regulation does not apply to the various firms (consultants,
coniraciors, or suppliers) that together are performing the suppher’s
obligations-under a turnkey or design-and-build contract.

92. .. Thereguest for proposals for consultancy services, shich is to be
provided to consultants on the short list, shall include —

-{a) the termas of reference, including the following information—

(i) the objectives, goals, and scope of the assignment and
providing background information (including a list of existing
relevant studies and basic data) to facilitate the consultanis’
preparation of their proposals;
i) -vutline of any fransfer of knowledge or training that is
required, including details of mumber of staff to be trained;
{11} the services snd surveys necessary 1o carry out the assign-
mentand the expected outpnts such as reports, data, maps, sarveys;
- {iv). the location where the services are 1o be provided and
.“the destred- or regaired time, if any, when the services are to be
-provided, and. the anticipated date on which the selecied bidder
-. shall beexpected to,commence the assignment;
- -{v) detadls-of the services, facilities, equipment, and siaff to be
provided by the procuring entity;
{b) an-indication that-bidders may propose their own methodology
and- staffing, .and wmay comment on the terms of reference in their
proposals;

{c)-detsils of the selection procedure to be followed, including—
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(1) 1 the case of a quality and cost-based selection procedure,
a description of the two-stage.process;

(i) where applicable, the details of the financial evaluation,
including the relative weights for quality and cost; the weight for
cost shall normally be in the range of ten percent to twenty per cent.
but in no case shall exceed 30 per cent out of a total score of 10G;

(i11) the minimum pass score for quality; and

(iv) wherz applicable, the details on the public opening of
financial proposals.

(d) an estimate of the level of key staff inputs (in staff-months)
required of the consultants;

(¢) requirement that bidders identify the proposed key personnel
that will carry out the assignment and that bidders provide the
curriculumn vitae of each proposed key person, which must be accurate,
complete, and signed by an authorized official of the bidder and the
individual proposed;

(fy an indication of minimum experience. academic achieverpent,
expected of key staff;

(g) standard formats for the technical and, if applicable, financial
proposals;

(h) the manner in which the proposal shall be submitted, including;
in the case of quality and cost-based selection, the requirernent that the
technical proposals and price proposals be sealed and submitted
separately in a manrner thai shall ensure that the technical evaluation is
not influenced by price;

(i} a reques? tha: the invited firm—

(3) acknowledges receipt of the request for proposals; and

(i) informs the procuring ectity whether or not it will be
submitting a proposal;

(7) the short list of bidders being invited to submit proposals, and
whether or not associations between short-histed consultants ate
acceptable;

(k) the period for which the bidders’” proposals shall be held valid
(rormally 60-90 days) and during which the bidders shall undertake to
maintain, without change, the proposed key staff, and shall held to both
the rates and, in the case of quality and cost-based selection, the total
price proposed; and in case of extension of the proposal validity period,
the right of the consultants not to maintain their proposal;

(D) a statement that the fum and any of its affiliates shall be
disqualified from providing downstream goods, works, or services uader
the project if, in the procuring entity’s judgment, such activities constitute
a conflict of interest with the services provided under the assignment;

(m) a statement indicating whether or not the consultant’s contract
and personnel shall be tax-free or not; and if not, what the likely tax
burden will be or where this information can be obtained; and a
statement requiring that the copsultant should include in its financial
proposal a separate amount clearly identified to cover taxes;



47

(n) phasing of the assignment if appropriate, and the likelihood of
follow-up assignments; and
(0) any conditions for subconiracting part of the assignment.

93.—(1) The procuring entity shall use one of the following procedures Choice of
for selection of the winning proposal for consultancy services, in accordance selection
with the notice provided to bidders in the request for proposals— procedures

{a) Quality and Cost-Based Selection, which takes into account
both the quality and the cost aspects in selecting the winning proposal;

{5y Quality-Based Selection, which focuses primarily on quality in
selecting the winnting proposzl; and

{c) Least Cost Selection, m which the coniract is awarded to the
lowest priced proposal among those that have attained the minitum
technical score.

(2) Subjeet to regulation 92 (o) the Quality and Cost-Based Selection
method shall be utilized.

(3} Use of the Quality and Cost-Based Selection method is appropriate
for the following types of assignments—

{a) complex or highly specialized assignments for which #t is
difficult to define precise terms of reference and the required input from
the consultants, and for which the client expects the consultants to
demonstrate innovation in their proposals such as country econormic or
sector studies, multi-sectoral feasibility studies, design of a hazardous
waste remediation plant or of an urban master plan, financial sector
reforms;

{b) assignments that have a high downstream impact and in which
the objective is to have the best experts such as feasibility and structural
engineering design of such major infrastructure as Jarge dams, policy
studies of natiomal significance, management studies of large
government agencies; and

{c) assignments that can be carried out in substantially different
ways, such that proposals will not be comparable such as management
advice, and sector and policy studies in which the value of the services
depends on the quality of the analysis.

(4) Use of the Least Cost Selection methed is more appropriate for selec-
tion of consultants for assignments of 2 standard or routine nature such as
audits, engineering design of noncomplex works, and so forth, where
well-established practices and standards exist and in which the contract
amount is small.

(5) The procuring entity shall include in the record required under
section 27 of the Act a statement of the grounds and circumstances on which
it relied to justify the use of a selection procedure pursuant to this regulation.

54 —.{1) In the case of Quality and Cost-Based Selection— Submission
(@) the technical and financial proposals shall be submitted at the of proposals
same iime, in separate sealed envelopes; and

(b) the technical envelopes shall be opened in the first stage and the
financial proposals shall remain sealed until the first stage is completed.
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(2) In the case of Quality-Based Selection, bidders may be required to
submit technical and financial proposals at the same time, n separate sealed
envelopes or, at the option of the procuring entity, bidders r\ngy be requesied
to submit at the cutset of the proceedings, only technical prop‘f.{sals.

(3) In the case of Least Cost Selection, bidders shall be required to
submit technical and financial proposals at the same time. K

(4) The procuring entity shall set the deadline for submission of
proposals not less than thirty days from the date of the issuance of the request
for proposals.

95.—(1) Any award for consultancy services by the procuring cuotity
shall be made to the bidder whose proposal best meets the needs of the
procuring entity as determined in accordance with the crterta for evaluating
the proposals and final selection procedures set forth in the request for
proposals.

{2) A record of the evaluation of each proposal and the comparison
between themn shall be maintained by the procuring entity.

96 (1) The evaluation of the proposals in Quality and Cost-Based
Selection shall be carried out in two stages; the first stage of the gvaluation
shall concern only the guality and technical aspects of proposals; and
evaluators of technical proposals shall not have access to the financial
proposals until the technical evaluation is concluded:

{2} Financial yrgfos&ia shall be opened afier the evaluation of technical
proposals and the evaluation shall be carried out in full conformity with the
provisions of the request for proposals.

97.—{1} Each technical proposal shall be evaluated using the following
criteria—

{a} the bidder’s relevant experience for the assignment,

{b) the quality of the methodology proposad;

{¢) the gualifications of the key siaff proposed,

{d) transfer of knowledge; and

{e) the extent of participation by nationals among key staff in the
performance of the assignment.

(2) Each of the cnteria shall be assigned a weight, and the following
weights are indicative, and may be adjusted for specific circurnstances; the
proposed weights shall be disclosed in the request for proposals, and shall be
formulated taking into account the following genersl guidelines

Consultant’s specific experience ¢ to 10 per cent of score
Methodology .. .. 20 to 50 per cent of score
Key personnel: .. 30 to 60 per cent of score
Transfer of knowledge . 0 to 10 per cent of score
Participation by nationals: .. 20 to 25 per cent of score
ToraL .. .. 100 per cent of score
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{3y The criteria and sub-criteria referted 1o in this regulation are
mdicative oply and must be formulated taking into account the specific
circumstances of each particular procurement of consultants’ services.

{4) Use of sub-criteria of the general criteria in this regulation should be
lirnited 1o what is essential to conduct the evaluation.

98.—(1) The weight given to experience can be relatively modest, since
this criterion has already been taken into account when short-listing the
bidder.

(2) More weight shall be given to the methodology in the case of more
complex assignments such as multidisciplinary feasibility or management
studies.

{3) More weight shall be assigned to the qualifications and experience of
key personnel if the proposed assignmaent is complex.

(4) When the assignment depends critically on the performance of key
staff such as a project manager in a large team of specified individuals, it may
be desirable to conduct interviews.

99, The key personnel of the bidders shall be rated according to the
following sub-criteria, as relevant to the task

{a) general qualifications, including general education and training,
length of experience, positions held, time with the consulting firm as
staff, and experience in developing countries;

(D) adequacy for the assignment, including education, training, and
expertence in the specific sector, field, subject, relevant fo the particular
assignment; and

{c) -experience in the region, knowledge of the lccal language,
culture, administrative system, government organization,

100. After conducting the technical and quality evzluation of the
proposals in accordance with the criteria, other than price; and their relative
weight as set out in the request for proposals, the procuring entity shall rate
each proposal and 1dentify those proposals that meet or surpass the minimum
qualify and techaical threshold set forth in the request for proposals.

101. Following evaluation and rating of proposals, the procuring
entity shall reject proposals that are unresponsive to important aspects of the
terms of reference or that fail to achieve the minimum threshold score as
specified in the request for proposals.

102.—-(1) After the evaluation of quality is completed, the procuring
entity shall notify those bidders whose proposals did not attain the minimum
cualifying score or were considered non-responsive, indicating that their
financial proposals will be returned unopened after completion of the
selection process.

(2) The procuring entity shall simultaneously notify the bidders that
have secured the minimum qualifying mark, and indicate the date and time set
for opening the financial proposals; and the opening date shall not be sooner
than fourteen days after the notification date.
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103.—(1) The procuring entity shall prepare an evaluation report on
the quality of the proposals, and the report shall substantiate the results of the
evaluation and describe the relative strengths and weaknesses of the
proposals.

(2 All records relating to the evaluation, such as individual mark shests,
shall be retained until completion of the project and its audit, subject to the
requiretents of regulations 172 and 173.

104.-—(1) The financial proposals shall be opened publicly ia the
presence of representatives of the bidders who choose o attend.

{(2) The name of the bidder, the quality scorcs, and the proposed prices
shall be read aloud and recorded when the financial proposals are opened.

(3) The procuring entity shall prepare the minutes of the public opening,
which shall form part of the record of the procurement proceedings.

105.—{1) For the purpose of gvaluation of financial proposals, “cost”
shall include Malawian taxes, unless otherwise specified, and shall also
inciude other reimbursable expenses, such as travel, translation, report
printing, or secretanal expenses.

(2} The proposal with the lowest cost may be given a financial score.of
one hundred and other proposals given financial scores that are inversely
proportional to their prices; alternatively, a directly proportional or other
methodology may be used in allocating the marks for the cost; and the
methodology to be used shall be described in the request for proposals,

106.  Following the evaluation of the gquality and the financial
proposals, the successful propesal shall be determined on the basis of the
seiection procedure tndicated in the request for proposals.

1071} If the successful proposal is selected on the basis of a
combined evaluation of quality and price aspects, the total score shall be
obtained by weighting the quality and cost scores and adding them; and award
shall be made to the proposal with the best combined score, in accordance
with the criteria and weighing disclesed in the request for proposals.

(2) The weight for the cost shall be chosen taking into account the
complexity of the assignment and the relative importance of quality, and level
at which the minimum quality threshold is set in accordance with regulation
88.

(3) The weight for cost shall normally be 1n the range of ten to twenty
per cent, but in no case shall exceed thirty per cent out of a total score of one
hundred.

(4) Only the weighting disclosed to bidders in the request for proposals
may be used.

108.—(1) The bidder submitting the proposal determined to be success-
ful in accordance with regulation 106 shall be invited for techmeal discussions
aimed at finalization of the contract.

(2) The negotiations may include discussions of the terms of reference,
the methodology, staffing, the procuring entity’s inputs, and special
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conditions of the contract, but the discussions shall not substantally alter the
original terms of reference or the terms of the contract.

(3) Financial negotiations may include clarification of the consultants’
tax liability, if any, and how this tax liability has been or would be reflected
in the contract.

(4) Proposed unit rates for staff-months and retmbursables shall not be
negotiated, so as not (o alter the cost structure that has resulted in the ranking
of the proposals and major reductions in work inputs shall not be made
solely to meet the budger.

(5) The fingl terms of reference and the agreed methodology shall form
part of the contract.

{6) The selected bidder shall not be allowed to substitute key staff, unless
both partics agree that undue delay in the selection process makes such
substitution unavoidable or that such changes are critical to meet the
objectives of the assignment; if this is not the case and if i is established thal
key staff were offered in the proposal without confirming their availability,
the bidder may be disqualified and the process continued with the next ranked
bidder.

(7) The key staff proposed for substitution shall have qualifications equal
ta or better than the key staff initially proposed.

(8) Financial negotiations shall include clarification of the bidder’s tax
liability in Malawi, if any, and how this tax liability has been or would
be reflected in the contract; and when the selection method includes price as
2 component (Quality and Cost-Based Selection or Least Cost Selection) pro-
posed unit rates for staff-months and reimbursables shall not be negotiated,
since these have already been a factor of selection in the cost of the proposal,
unless there sre exceptional reasons, for example staff rates offered are much
higher than rates typically charged by consultants for similar contracts,

109.—(1) If the discussions with the first selected bidder fail to result in
an acceptable contract, the procuring entity shall. by letter addressed to that
bidder, terminate the discussions and invite the next ranked firm for
discussions.

(2) The bidder with whom discussions are being terminated shall be
informed of the reasons for the termination, and once discussions are
commenced with the next ranked firm, the procuring entity shall not reopen
the earlier discussions.

(3) After discussions are successfully completed, the procuring
entity shail sromptly notify other bidders on the short list that they were
unsuccessful.

110,  Without prejudice to the right of the procuring entity to cancel the
procurement proceedings in accordance with regulations 6 and 7, the
procuring entity will be justified in rejecting all proposals only if all
proposals are non-responsive and unsuitable either because they present
major deficiencies in complying with the terms of reference, or because they
involve costs substantially higher than the original estimate.
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111.—(1) Where the procuring entity, in accordance with section 34 (7)
of the Act, uses the selection procedure based on quality, it shall engage
negotiations with bidders i accordance with the following procedure—

(a) establish a threshold in accordance” with regulation 88;

(b} invite for negotiations on the price of its proposal the bidder that has
attained the best rating in accordance with regulation 100;

(¢) inform the bidders that attamned ratinps above the threshold that they
may be considered for negotiation if the negotiations with the
bidders with better ratings do not result in a procurement contracs;

(d) inform the other bidders that they did not attain the required
threshold; and

(&) if it hecomes apparent to the procuring entity that the negotiations
with the bidder invited pursvant to paragraph {5) will uot result in a procure-
ment contract, wriform that bidder that it is terminating the negotiations,
and the procuring entity shall then invite for negotiations the bidder that
attained the gecond best rating; if the negotiatons with that bidder do not
result in a procurement contract, the procoring entity shall invite the other
bidders for negotations on the basis of their ranking until it arrives at a pro-
curement coniract or rejects all remaining proposals.

(2) The selection process under paragraph (1) shall be identical to that
applied in the quality and cost-based selection procedure, except as otherwise
specified in this regulation; if, however, consulunts were requested to provide
financial proposals initially iogether with the technical proposals,
safeguards shall be built in accordance with regulation 96, to ¢nsure that the
price envelope of only the selected proposal is opened and the rest returned
unopened, atter the negotiations are successfully concluded.

112, If in accordance with the reguest for proposals, the Least-Cost

Selection method is to be used for determining the successful proposals—

{c) the envelopes containing the technical and administrative bids are
opened and ecvaluated, and the proposals meeting the minimum
technical score are identified; and

(6) the envelopes containing the financial bids of the bidders that have
attained the minimum technical score are opened, and the bidder whose
financial bid 15 the lowest 5 invited for technical and costclarifications
and negotiations with a view to conclusion of 2 procurement contract.

113.—-(1) In appropnate cases, such as the procurement of architecrural
designs or urban planning designs, the procurng entity may conduct a design
contest for the purposes of selecting a design.

(2) The procedures to be followed in conducting a design contest are set
forth in Schedule B,

114.--(1) Contracts for privately financed infrastructure projects, and
related forms of private sector involvement in providing public services,
including concessions, shall be awarded on a competitive basis.
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(2) Contracts for the procurement of public infrastructure on the basis of’
private investment, and concessions for the operation of pubhc infrastructure,
and for the provision of public servines shiail be awarded in accordance with
the principles and objectives of the Act, including competition and
transparency.

(3) Procedures for the implementation of paragraphs (1) and (2) are set
out in Schedule C.

(4) The procedures referred to in paragraph (3) shall—

(a) include pre-qualification of prospective providers as a
precondition for participation in procedures leading to award of confracts
referred to in paragraphs (1) and {2);

(b} accommodate the participation of consortia;

(¢) provide special procedures for solicitation of proposals,
including a choice between single and two-stage solicitation procedures;

{d) identify special techuical and financial evaluation criteria
tailored to the contexts referred to in paragraphs (1) and (2);

(e} establish pmf*f;durea and parameters designed to promote
wanspareney when negotiations are utilized in the award procedure;

(/) identify the exceptional situations in which coniracts may be
awarded without competition; and

(2} establish procedures for dealing with unsolicited proposals, so
as to encourage private initiative, while safeguarding competition and
transparency.

Division {V. - Request for Quotations Procedure

1151} In procurement of goods, works, and services, whose
estimated threshold shall be set and issued by the Director of Public
Procurement, from time to time, the request for quotations procedure referred
10 in section 35 of the Act may be applied.

(2) The request for quotations shall indicate--

{(a) specific aspects of any special requirements, such as installa-
tion;

{6} all the required components of the price, including the required
shipping terms;

{c) that the quoted rates are to remain applicable for the duration of
the confract;

() the required validity period of the quotarion;

(e) where more than one type of item is being procured, whether a

quotation refernog to more than one item is to be evaluated for all the
iterns together, or separately for each ltem;

(7) that, if applicable, the estimaied cost of inland ransportation and
nsurance, if any, will be added to the bid price;
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(g) that for the purposes of price comparison, prices will be
converted to local currency at the exchange rate prevailing on the date of
opening of quotations;

(#) the deadline for submission of quotations;

(7} the requirement that the quotations should be properly signed.

i
116.——(1) The procuring entity’s purchase order constitutes an
acceptance of the winning bidder’s quotation and forms a legally binding
contract; and the successful bidder shall confirm the purchase osder within
three days of receipt of the order.

(2) Any terms or conditions in the bidder’s confirmation of a purchase
order which change or alter the terms of the order shall be valid only if
approved in writing by the procuring entity.

Division V—Single-source Procurement

117.—(1) Prior to awarding the procurement contract on single-source
procurement basis, the procuring entity shall ascertain that——

(@) the provider possesses the qualifications required to perform the
procurément conjract;

(b) that the quality and technical aspects of the provider’s proposal
meet the procuring entity’s requirements;

{c) the price to be paid to the provider is reasonable.

(2) When single-source procurement is employed, the procuning entity
shall conduct price analysis so as to easure that the price to be paid is fair and
reasonable, and the analysis shall

(@) to the extent practicable, be based on market price supported by
market research, including a compagson of the proposed price with
satisfactory prices paid in previous procurement, prices for similar iterus,
and independent cost estimates;

(b) be performed with tespect to prices appearing in catalogues,
advertisements and price lists.

118, —(1) The monetary limit on the use of single source procurement on
the grounds of very low value, referred to in section 30 (10) {a) of the Act
shall be per transaction, and shall set and issued by the Director of Public
Procurement, from time to time.

{2) The Director of Public Procurement may establish a threghold on
procurement on the grounds of section 30 (10) (2} of the Act.

(3) Low-value items procured oo a recurrent basis, or items that are
likely to be required on short notice shall to the extent feasible be procured
through framework agreements awarded on a competitive bagis in accordance
with the Act and these Regulations.

(4) Procurement using imprest funds is subject to the applicable Treasury
Instructions.
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119.  Single-source procurement may not be justified on the grounds
that only one bidder has the capacity or the exclusive right to manufacture or
deliver goods, works or services if functionally equivalent goods, works or
services from other bidders would meet the needs of the procuring entity.

120.—{1) Emergency procurement shall be conducted by the Intemal
Procurement Committee in the comcerned Ministry, in accordance with
procedures set forth in the Act.and these Reguiations.

(2) In the case of single-source procurement on the grounds of urgency
refeired to in section 30 (10) {c) of the Act, the procuring entity shall limit the
procurement to the quantity gnd duration needed to deal with the urgent
circumstances.

(3) Procurement on the grounds of emergency does not relieve the
precuring entity from seeking competition to the extent practicable, negotiating
a fair and reasonable price and documenting the procurement in accordance
with section 27 of the Act.

1211y In accordance with section 36 (1) of the Act, single-source
procurement shall be initiated on the basis of the preparation by the procuring
entity of a written description of its needs and any special requirements 25 to
quality, quantity, terms and time of delivery.

{2} Motwithstanding paragraph (1), in case of single-source procurement
on grounds of urgency, in accordance with section 30 (10) {¢) of the Act, an
initial oral solicitation may be utilized when the processing and use of a
written solicitation would cause an unacceptable delay in the procurement
process io the detriment of the public interest, but the oral solicitation shall be
followed promptly by a written confirmation in accordance with paragraph
(1).

{3) In case of single-source procurement on grounds of urgency, in
accordance with section 30 (10) (¢) of the Act, the procuring entity may enter
inte a “letter” contract, namely, a written preliminary contractual instrument,
when the public interest demands that the fulfillment of a procurernent
requirement start immediately and negotiating a definitive contract is not
possible in sufficient ime to meet this demand.

{4) Procuring entities shall comply with section 27 of the Act, and
regulation 168 with respect to the preparation of a record of the procurement
proceeding, 1o the extent applicable.

(5) The procuring entity shall, within 72 hours, place in the contract file
a written justification for conducting single-source procurement on grounds
of urgency including the following information—

{a) the specific threat to the public health, safety, or welfare;

(b) the unforeseen nature of the threat;

(c¢) the basis for the need for immediate action, as opposed to filling
the requirement through normal procedures; and

(d) the steps taken to obtain competiion on the procurement even
with the emergency situation in existence.
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122.—(1) Publication in the Gazerte of a notice of the holding of
single-source procurement proceedings is required when the procuring entity
intended to carry out 2 single-source procurement on the grounds referred to
in section 30 (10) () of the Act, and the notice shall describe the nature of the
procurement and identify the supplier to whom it proposes to award the
procurement contract and shall state the grounds for the proposed
single-source procurement.

(2) The requirement in paragraph (1) shall not apply to single-source
procurement conducted on the grounds of urgency, in accordauce with section
30 (10 {¢) of the Act.

PART [V—CONTRACT FORMATION

123.—(1) Notice of acceptance of a bid shall be given promptly to the
bidder submitting the successful bid, and the notice of aceeptance shall not be
sent until ali the necessary approvals have been obtained.

(2) Unless the bidding documenis indicate that a procurement contract is
required to be signed. a procurement contract in accordance with the terms
and conditions of the accepted bid enters into force when that notice is
dispatched to the bidder that submitted the winning bid, provided that it is
dispatched while the hid is still valid, and for purpose of this paragraph the
notice is dispatched when it 1s properly addressed or otherwise directed and
transmitted to the bidder.

(3) When a procurergent contract is required to be signed, the bidder
shall do so within a reasonable period of time after the notice referred to in
paragraph (1) 1s dispatched to the bidder; and between the time when the
notice referred to in paragraph (1) is dispatched to the bidder and the eniry
into force of the procurement contraci, neither the procuring entity nor the
bidder shall take any action that interferes with the entry into force of the
procurement contract or with its performance.

(4) Int the event of a failure of the bidder whose bid has been accepted to
sign a written procurement contract in accordance with the bidding
documents, if required to do so, or to provide any required security for-the
performaance of the contract, the procuring entity shall select a successful bid
in accordance with the evaluation critena set forth in the bidding documents
from among the remaining bids that are in force.

(5) Procuring entities shall not request or require the successful bidder
to sign a confract at variance with the terms and conditions set forth i the
bidding documents.

124. It required to do so by the bidding documents, the successful
bidder must submit the performance guarantee within time following the date
of the notification of acceptance of the bid.

125.—(1) Procuring entities may solicit and accept 28 security for the
performance of the procurement contract such arrangements as guarantees,
surety bonds, stand-by letters of credit, eheques on which a bank is primarily
liable, cash deposits, promissory notes and bills of exchange, or conditional
performance securities such as surety or performance bonds.
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(2) When the performance securily takes the form of an independent
guarantee or stand-by letter, the amount shall be set at a minimum of ten per
cent of the value of the procurement contract, or, in the case of an indefinite
quantity contract, ten per cent of the value estimated by the procuring entity.

126. Unless otherwise stipulated in the procurement confract, the
validity period of the performance security shall extend at least one month
beyond the latest of the time of delivery, or handing over, or beyond the
warranty or defects liability period, as the case may be, under the procurement
contract.

ParT VI CONTRACT ADMINISTRATION

127 ~—(1) Procuring entities shall make available for contract admini-
stration the support operations and staffing necessary for effective contract
administration which shall include, but are not necessarily limited to, the
following—

(o) engineering and design services, providing design and
momtoring functiens for preparation and implementation of
procurement contracts,

{b) financial control and payment services;

(¢) management information systems for coordinated processing
and communicetion of and access to relevant information by all
parties involved io contract administration, including document
control services, for establishing and maintaining filing systems for
correspondence -and other paperwork and records relating to procure-
ment contracts; and

{d) legal services.

{2} The rnain elements of contract administration inclunda—

{a) holding post-award conferences with the successful bidder, and
devising a specific contract administration plan;

{b) where appropriate, composing a coptract admimstration eam;

{c) development of contract implementation work plan and
schedule;

{d) monitoring progress in implementation of the procurement
contract, including deterrination of extent of performance accorplished
periodically according to the work plan, and inspection and testing of
quality aspects;

{¢) management of variation orders, contract suspenpsion and
termination, price revisions, application of contract remedies, and
dispute settlement procedures;

() management of financial aspects of contract implementation,
including payments to suppliers, and budgetary and cost accounting
aspects; and

(g) organization and management of documentation files related
to contract implementation, and preparing periodic reports on the
implementation of contracts.
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{3) Procuring entities shall make available to the Director of Public
Procurement, the Auditor-General, and other authorized organs documenta-
tion, reports, and other information required by those bodies for the purposes
of monitoring coptract administration.

(4) Without prejudice to the rights of the parties under the procurement
contract, the procuring entity, and any supervising party that it involves in the
implementation of the procurement contract, shall comply with the execation
of works according to the layouts, specifications and conditions set forth in
the bidding documents, and any provision providing for any work in any
document constituting the bid shall be considered sufficient to prove the
necessity of executing such work.

128, The following items shall be addressed in the procurement
contract, subject to the standard forms of contract that procuring entities may
be required to utilize pursuant fo section 5 (2) (¢) of the Act and to the
circumstances of the particular procurement proceeding—

(2) complete name and ‘address of the parties to the contract;

(b} the listing by order of priority of contract documents;

{c) specifications of the goods, works or services;

(dy quantity or number of the goods or amount of the works or
services;

(e} the price of the goods, works or services, or how the price wall
be determined, and the payment method;

{f) the procuring entity’s right of inspection;

{g) the location, conditions of delivery, delivery schedule ond
acceptance procedures;

(%) required securities or bank guarantee, if applicable;

(7} methods for termination of the contract;

{7y other issues describing the obligations of the parties and clarify-
ing the transaction, including price revision, if applicable, warranties,
contract modification, subcontracting, insurance obligations, remedies
for delay and nop-performance, and acceptance;

(k) the unforeseen events (force majeure) with respect ©
responsibilities for delay in fulfilling the obligations or termination of
the contract; and

(D) dispute settlement clause.

129.—{1) The price of a procurement contract shall set either, on the
basis of a unit price applied to the quantities actually delivered, or services or
work actually performed, or on a lump-sum basis, applied to the entirety or to
a part of the contract, irrespective of the actual quantity delivered,

(2) Use of a unat-price contract is appropriate when there is uncertainty
at the time of conclusion of the contract as to the extent of the deliveries
required or work or services to be performed.

(3) Use of a lump-swm contract is appropriate when it is feasible to make
accurate estimates of costs and time of performance, and the supplier or
contractor is willing to assume the risk that the price quoted in the bid may
turn out to have underestimated the bidder’s actual costs in fulfilling the
contract.



{4) Procurement contracts shall be concluded on the basis of an mtial
definite price, but in exceptional circumstances, 10 be noted in the record of
the procurement proceeding, a procurement contract may be councluded on the
basis of a provisional price.

(5) Procurement contracts may wclude incentive clauses linked to
delivery periods, improved guality, and production-cost reduction.

130.—(1) A works contract based on unit price is awarded based on umt
prices in the winning bid for estimated quantities of defined frems of works
and materials that are required in order to camry oul the works, and total
pavrient is based on the units of works actually done and measured in the
field.

(2) Bidders must consider the following points for the type of confract
mentioned in paragraph {1)—

{a) list of the quanuties of labour and other inputs listed in the bill
of quantities in the bidding documents, for which bidders give their unit
prices in their bids; and

{b) list of quantities of works with total prices.

131—(1) In lump-sum contracts, the contractor agrees to perform
the specified work for a fixed sum of money and it is the contractor’s
responsibility and risk to remain on budget, since the procuring enrity is liable
only for the fump-sum price of the contract, subject to changes ordered by the
procuring entity.

(2) Lump-sum pricing shall be used in preference to unit pricing except
when

(a) large quantities of work such as grading, paving, building
outside utilities, or site preparation are involved;

{b) quandities of work, such as excavation, cannot be estimated with
sufficient confidence to permit a lump-sum offer without 2 substantial
contingency;

{c) estimated quantities of work required may change significantly
during constraction: or

{d) bidders would have 1o expend unusual effort to develop
adequate estimates.

132 —(1) Unless otherwise provided in the procurement comntract, the
price of a procurement contract is considered to be a fixed price when the
price may not be modified in response to changes 1o economic or commercial
conditions.

(2) The procurement contract may provide for the possibility of price
adjustraent to take into account changes in economic circumstances, but price
adjustment may only be made if provided for in the procurement contract.

(3) If the procurement contract provides for the possibility of price
adjustment, it shall stipulate the conditions, such as increases in the cost of
materials, labour, and energy, in which price adjustment would be permitied,
the formulas and indices to be referred to in order to determine whether
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economic conditions have altered 1o a significant enough degree to justify a
price adjusiment and to identify the amount of increase, the frequency with
which price adjustments may be implemenied, and the procedures to be
Al s

tollowed.

133, In the umport procurement of goods. transfer of title, and
allocation of responsibility with regard to risk of loss, delivery. transport-
related insurance, and export and import formalities shall be addressed in {he
procurement contract, making appropriate reference to internationally
recognized trade terms.

134, Unless technical or commercial factors dictate otherwise, the
bidding dosuments should require a supplier to provide workshops and spare
parts for supplies thar require such after-sale services and the period of the
supplier’s commitment in this regard should correspond to the average
operating life of the supplies in question.

135.(1) The bidding documents used to sohcit bids, proposals, offers
or quotations and the procurement contract shall imdicate the amount and
essential terms of the insurance that the successtul bidder may be required to
obtain. depending upon the nature of the contract, including insurance of
goods in transy, professional hability insurance oi conbultanq, accident
msurance for construction sites, vehicle insurance for supplier’s or
consultanis’ vehicles used for implementation of the contract.

(2) The procurement contract may require the bidder o cause any of its
subcontractors to take out and mamntain insurance m accordance with the
requirernents of the procurement contracr.

(3) The procuring entity reserves the right o reject insurance coverage
that is not in the public interest.

136. Where a procurermcnt contract in respect of which a performance
securtty was given has been satisfaciorily performed, or terminated for a
reason that is not attributable to any fault of the bidder, and the procuring
entity has no claim agamst the supplier arising out of the contract or refating
111 any manner whatsoever to the contract, tbo performance security shall be
returned to the bidder.

137.—(1} The procurement contract may require the supplier to provide
a maintenance guarantee in the form of a bank guarantee, or other form
stipulated in the contract, and the value of the guarantee shall be not less than
ten per cent of the value of the guaranteed pcrformancc; if the supplier fails
to provide the required maintenance, the procuring entity should be entitled to
confiscate the warranty value and corduct the maintenance at the cost of the
supplier.

(2} The validity period of the maintenance warranty guarantes shall
gxtend at least ninety days beyond the expiry of the warranty period.

(3) In supply and instaliation contracts, unless otherwise vrovided by
contract, the maintenance period shall, in the event that the procuring
entity has not requested installation to be started at an earlier e, be deemed
to begio one hundred and twenty days after the receipt of the equipment or
machinery.



138.  The procuremest contract snall set forth the supplier’s warranty
obligations, and normally the supplier shall be obligated, during a warranty
period of at least one year, to replace, at its own expense, defective goods
within a specified peniod of time; and in the event of a breach of warranty, the
procuriig entity shall he entitled to claim the entire value of the warranted
goods and additional charge ol fifteen per cent of the value of the defective
goods.

139 The acceptance of each subcoatractor and the agreement of the
procuring entiy o the conditions of payment should be reguested n the
following manner—

(@) when the request for subcontracring arises at the time of bid
submission, the bidder should state in the bid-

(1} the nature of the goods, works or services for which
subcontracting is cnvisagéd;

(i1} the name and address of the proposed subcontractor:

(i1} the amounts cxpected to be paid dircelly 10 the sub-
contractor;

{1v) the'manner of payment:

{v) the conditions of payment foreseen n the draft subcontract
and, if applicable, price revision;

* {vi) a declaration to the effect that the proposcd subcontracior
is not barred from participating o procurement proceedings
pursnant 1o section 13 of the Act
{#) when the request for subconiracting is submitted after the

conclusion of the procurement contract, the supplier shall submit the

request, containing the information mentioned in paragraph (a), to the
procuring entity in & manner that provides a record of the submission and
receipt of the request;

{¢y when the request for subeontracting is presented in the hid, the
notice of acceptance of the bid shall include the acceprance of the
subcontractor and of the conditions of payment.

140.  The prime supplier is responsible for administering its
subcontractors, and the procuring entity’s review of subcontracts is
normally limited to evaluating the prime supplier’s management of the
subcontracts, unless—

(a) the procuring entity would otherwise incur undue cost;
(&) the successful completion of the prime contract is thrcatened;

(c) certain high risk or critical subsystems in major systems
acquisition require special surveillance.

141, (1) The procuring entity shall take such steps as are decmed
necessary to ascertain or verify that goods, services or works items procured
conform to the technical requirements set forth in the procurement contracts,
and in performing that duty, the procuring entity may establish inspection and
testing facilities, employ inspection persoanel, enter into arrangements for the
joint or co-operative use of laboratorics and inspection and teshing facilities,
and contract with others for inspection or testing work as needed.
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(2) The Director of Public Procurement may allocate authority for
inspection and testing as may be deemed appropriate.

142, The inspection requirements and procedures (o be applied in the
implementation of the procurement contract shall be stipulated in the bidding
documents as well as in the procurement contract.

143.~ (1) The procuring entity is entitled to carry oul acceptance inspec-
tions and to observe and inspect the manufactare of the goods, and observe
the supplier’s own quality assurance procedures, at the supplier’s premises
duning regular working hours.

{2y The supplier shall at its own expense place at the procuring
entity's disposal any premises. facilities and personnel needed for normal
inspections, and the supplier and the procuring entity shall each bear
the expenses for the attendance of their respeciive represeniatives at the
inspection.

(3) Any deficiencies and omissions detected during inspection of zoods
shall be remedied by and at the expense of the supplier.

{4y The procunng entity has no obligation to pay for any goods of
accessories that have become unserviceable or lost value in the course of a
normal inspection,

(5) If an item or consignment of goods inspected does not meet the
requirements set for it, the supplier shall bear all the expenses that renewced
mspeetion. handling or transport may involve.

{6) The observation and imspection of the manufacture of the goads
effected by the procuring entity shall not in any way limit the supplier’s
responsibitities and liabilities.

{7) If the supplier has been permitted to employ the services of a
subcontractor, he shall in his contract with the subcontractor reserve o the
procuring entity the rights referred to 1 this regalation.

144. (1) The Director of Public Procurement may appomt a procuring
entity 1o engage an external agent for the purposes of canducting
pre-shipment inspection of poods being purchased by procuring entities.

(2} Coutracts with firms to conduct pre-shipment inspection of goods
shall be awarded by way of competitive procedures pursuanc 1o the Act and
these Regulations.

145.—(1) The procuring entity shall establish appropriate procedures
and mechanisms for inspecung and examining supplied goods and shall
determine the precise form and designate the officials or bodies 10 be
invelved, in accordance with applicable regulations and instructions.

(2) The inspecting official or orgap shall iuspect and examine the
supplied items comparnng them with the stamped and approved samples
and other specialines, putting aside the rejected goods to be returned to the
supplier and shall examme varying percentages to be determined depending
on the importance of the item.
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(3) The inspecting official or organ shall prepare 2n examunation report
indicating acceptance or rejection of the goods, and the examination report
shall indicate the percentage which the inspecting official or cregan has
examined, the names. specifications, results of testing, and shall be included
in the record of the procurement proceeding.

{4) In the event of 2 dispuie between the supplier and the imspecting
official or organ, the matter shall be submitted to dispute setilement
procedures under the procurement contract.

146.—{1) Acceptance by the procuring entity of the performance of a
procurement contract shall be properly decumented, and a receiving report
shall be prepared containing the foliowing information—.

{(a) contract reference number;

(b) description of the item or service received;

{¢) date(s) of delivery and acceptance;

{) signature in written form, or in 2lectronic form when that form
is accepiable to the procuring entily and provides ihe requisite security,
subject to coropliance with puidelines that may be issued by the Director
of Public Procurémcnt.

(2) With a view to preventing delays in payment, the receiving repost
shall be transmitted promptly to the appropriate disbursement authorities; in
accordance with applicable procedures.

147, The procurement contract shall specify remedies available to the
procuring entity in the svent of breach of the procurement coniract by the
supplier, and such remediss include, but are pot Limited oo

{a) rejection of defective performance;
{b) prompt removal and replacement of defective goods;

{c) liquidated damages for delay, in accordance with a rate set for
cach week or other unjt of time, or part thereof, of delay.

{4) termination of the contract and purchase of replacement
performance, at the expense of the defaulting party;

{e) such other remedies as may be avatable pursuant to the contract
or to applicable law;

148. (1) In the event it is decided 1o reject goods provided uader
the procurement contract, the procuring entity shall notify the supplier, by
registered mail or courier with a return receipt, of the rejection and its reasons
in order to cause the supplier to withdraw those materials from the stores and
supply replacements of the rejected goods within the specified duration.

(2) In case the supplier refuses to take delivery of the rejected goods, he
shall be liable for storage and other related expenses at the rate to be specified
in the procurement contract, beyond that, the procuring entity is entitled to sell
the goods by public auction and recover all expenses and fines from the sale
value, and the balance remaining shall be returned to the supplier.
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149.—(1) Subject to the terms of the procurement contract, payment to
the supplier shall be made con the basis of the submission of a praper tnvoice,
and to be considered proper, an invoice shall set forth the following informa-
tion—

(@) date of invoice;

(b) identification of the supplier,

{c) reference to the underlying contrd®t;

(d) description of the goods, works or services provided, and its
quantity and price;

(e) shipment and payment terms;

(7} supporting documentation required by the procurement contract
to be submitted with the invoice; and

{g) payment instructions, inchiding contact information for the
payee.

(2) Upon receipt of an invoice, the procuring entity shall notify the
supplier within seven days in the event that the invoice is not deemed
proper, stating the grounds for that determination.

{3} The procurement contract shall define the manner and timing of
payment,

(4} In the case of procurement of goods, the invoice. shall be
accompanied by any shipping or other required documents, in the prescribed
form which may be obtained from the procuring entity, in accordance with the
instructions given in the purchase order, letter of acceptance of tender or
procurement contract, as the case may be; and in the procurement of goods,
paymeni shall normally not be effected before receipt of the goods.

(5} Pdor to effecling payment, the officer responsible for payment shall
establish the avatlability of the appropriate supporting documents; including
payment vouchers attached to relevant invoices, local purchase orders, and
cross-references to local purchase order or tender numbers.

150. Payments that become due fo the supplier shall be made in
accordauce with the deadlines set forth in the procurement contract, failing
which, the supplier shall be compensated by paymeni of interest in
accordance with the provisions of the procurement contract.

151, Motwithstanding’ regulation 49 (1), where progress payments
are made, the procurement coniract may provide that 2 percentage of
amounis due to the bidder may be withheld until performance of the
procurement contract is completed.

152.—(1) The procurement contract may provide for advance payments
to the bidder.

(2) The total amount of advance payment made under the procurement
contract shall not exceed the percentage of the initial confract price as
indicated in the applicable standard bidding documents promulgated pursnant
to section 27 (3) (¢} of the Act, and any advance payment in excess of fifty
per cent of the value of goods, works or services to be supplied shall be
approved by the Director of Public Procurement.
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(3) Unless otherwise stipulated in the procurement contract, an advance
payment shall not be made unless and until the bidder furnishes an advance
payment guaraniee covering the amount of the advance payment.

(4) Unless otherwise authorized by the procuring entity or its repre-
seniative, the supplier, and any of its subcontractors, shall utilize materials,
equipment and personnel that are the subject of advance payment only for
supply of goods, completion of works, or provision of services related to the
procurement contract and where a works contract is involved, the supplier
shall commit such materials, equipment and personnel exclusively to sites
related o the works covered by the procurement contract.

{5) Advance payments are not in the nature of final payments, but are
subject to tinal accounting and deduction from progress or other payments
that may become due to the supplier.

153.—(1) The procurement contract may provide for the making of
progress paymenis, based on progress in the fulfillment of the procurement
contract, measured as a percentage of the performance due under the conract
that has been completed, or in accordance with performance milestones
identified m the contract and having been achieved.

(2) Progress payments may be issued to the supplier in accordance with
the progress of performance of the procurement contract, upon presentation
and acceptance of such documentation as required by the procurement
contract to evidence the progress in performance.

134 —(1) Final payment shall be imnplemented once performance of the
procurement contract has been completed and accepted by the procoring
entity.

(2) The procurement contract may mandate that the supphier provide to
the procuring entity a release from claims related to the contract as a
condition for final payruent, subject to exceptions including—

(a) specified claims;

(b) supplier’s lability to third parties stemming from performance
of the procurement;

{¢) claims for reimbursement of costs based on liability incurred to
third parties in performance of the procurement contract, provided the
claims are not known to the supplier as at the date of signature of the
release, and

(d) costs related to indemnification of the procuring entity against
patent liability.

155.—(1) An increase in guantities which exceeds the maximum
variations allowed in the procurement contract requires a formal modification
of the contract.

(2) Contract modifications shall not result in an alteration of the basic
nature or scope of the contract.
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(3) An increase in quantities which exceeds fifteen per cent of the
contract sum requires either a new procurement proceeding or justification, if
appropriate, as a single-source procurement in accordance with section 36 of
the Act.

156. The parties to a procurement contract may agree in the procure-
ment contraci, or by a separate agreement, to submit disputes arising under the
procurement contract to settiement by arbitration.

157.—(1) Thc procurement contract may provide that the supplier is
liable for payment of an agreed sum for delay :n the performance due under
the contract.

(2) If a clause of the type referred o in paragraph (1) is included in the
procurement contract, it shall specify -

{a) the agreed sum to be paid per rime-unit of delay (day, week or
mounth);

(b} the maximmum amount due under the liquidated damages clause;

(¢) that the supplier is not relieved of its liabiliry for performance of
the procurement confract by wvirfue of payment under the liguidated
damages clause;

{dy that if the procuring entity terminates the contract for default,
the supplier will be liable for liquidated damageys sccruing unitl the
procuring entity reasonably obtains delivery or performance of sunilar
services, and that those liquidated damages are in addition to liability for
the excess costy of ce-procurement; and

{e) that the supplier will not be charged with liguidated damages
when the delay in delivery or performance is beyond the control and
without the fault or negligence af the contractor.

158. The procurement contract shall refer to grounds on which the
procurement coniract, in accordance with its provisions, may be terminated,
and such grounds shall include, in particnlar. .

(o) termination by the procuring entity on the grounds of default of
the supplier in the performance of the contract;

(b) termination by the procuring entity for convenience, when that
is determined by the procuring entity to be in the public interest,

(c) termination pursuant to the force majeure clause in the contract;
and

(d) termination for the convenience of the procuring entity.

159.—(1} If the contract 15 temminated for convemence, the procuring
entity shall authorize payment for the value of the work done; materials
ordered, or goods or services supplied, the reasonable cost of removal of
equipment, repatriation of the supplies’s personuel employed. solely on the
works, and the supplier’s costs of protecting and securing the works; if
applicable, and less advance payments received up to the date of the
certificate; and no payment shall be made of unearned profits.

(2) Notwithstanding paragraph (1), goods that are complete and ready for
shipment within forty days afier the supplier’s receipt of notice of termaination
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shall be accepted by the procuring entity at the contract terms and prices, and
for the remaining goods, the procuring entity may elect—.

{a) to have any porrion completed and delivered at the contract
terms and prices; or
(b) to cancel the remainder and pay to the supplier an agreed
amount for partially completed goods and services and for materials and
parts previously procured by the supglier.
PART VIIL—INFORMATION AND COMMUNICATIONS TECHNOLOGY
FOR PUBLIC PROCUREMENT
160.  The use of electronic’media, including acceptance of electronic
signatures, may be authorized consistent with the applicable statutory,
regulatory or orher rules for use of such media, so long as such rules provide
for—
{¢) appropriate security to prevent umauthorized accuss to the
hidding, approval and award processes; and

{b) accurate retrieval or conversion of electronic forms of such
information 1ato a mediwm which pennits inspection and copying.

161.—(1) The use of information and comnunications technology shall
be introduced in a gradual but stcady manner. as the readiness of procuring
entities {0 apply such measures progresses.

{2) Pursuant o the mandate set forth in section 17 of the Act, the Direclor
of Public Procurement shall examine and reccommend ways of introducing n
public procurement. at appropriate stages, the use of wformation and
communicarions wchnology, and other icchnical Lmovations.

(3) Procuring entities are encouraged to devise and implement measures
aimed at employing information and communications technology m the
procurement process and proposals shall be submitted to the Director of
Public Procurement for approval prior to implementation; and 1ssuance of
approvals by the Director of Public Procurement shall be predicaled on a
finding that the proposed measure promotes the objectives of economy and
efficiency, competition ani openness of the procurement system to wider
participation, transparency, and accountability.

(4) The guiding principles for identifying and developing applications of

mformation and communications technology to procurement shall include —

(&) communication and information exchange shall be carried outin

such a way ag {0 ensure that the integrity of data and the confidentiality

of bids and of all information supphied by economic operators are

preserved, and that the procuring entities only examine the content of
bids after the time-limit set for submitting them has expirad,

(b) if bids are submitted by electronic means, bidders shall under-
take to submit the documents, certificates, altestations and declarations
relating to qualifications that may still have to be transmitted in paper
form by any appropriate means by the day before the opening of bids;
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(¢) standardization and infer-operability of key aspects of informa-
non and communications systems for procurement throughout public
administration, so as to facilitate internal sharing of information. and
participation by bidders throughout the procurement market

(5) Possible elements to be explored for a procuremcent system utihizing
information and communications technology in the procurement process
include—

{a) easy access to standard bidding documents and use of standard
formals;

{h) establishment of a website dedicated to procurement activitics
and systems in Mslawi, contamning inlonnation such as—

(1) information relevant to the standard procurement specifica-
tions for goods and services:

(ii) information conceming procusement Opportunities:

(1} direct access to bidding documents;

(iv) information about vendors. including information from the
centralized master bidders list and vendor performance information;

(v) information about producis, including product testing
results;

(vi) historical purchasing information, qualified purchase lists,
and trends;

(vii} information about the avatlability of surplus property;

(¢} automated linkages berween acquisition systems and other
relevant systerns, in particular supply and materials management
systems and payment systerms,

(dy bidder registration systems for the purposes of electronic
procurement procedures;

{¢} where appropriate, the development of special electronic
piocurement methods for conducting purchasing activity electronically
such as use of purchase cards for small purchases. catalogue shopping
for standard goods;

(fy elecironic payment, invelving, for cxample, electronic issuance
of invoices, if invoices are necessary, or the autoratic generation of
payraent upon report of the receipt of the procured object;

(g} appropriate secwity to prevent unauthorized access to the
bidding, approval, and award processes; and

(h) accurate retrieval or conversion of electronic forms of informa-
tion into a medium which permits inspection and copying.

Pakr IX— PARTICIPATION BY SMALL ENTERPRISES

Definivon 162. For pumposes of this Part.—

of terms (a) “small-enterprise” means an enterprise, including its affiliates.

that is indcpendently owned and operated, not dominant in the field of
operation in which it is bidding on government contracts, and qualified
as a small-enterprise under the criteria and size standards in the relevant
mstruments of the National Construction Industry Council of Malawi
and the Ministry of Commerce and Industry, and an enterprise iz “not
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dominant 1n us field of operation” when it does not exercise a control-
ling or major influence op a national basis in a kind of business activity
in which a number of business concerns are primarily engaged. and

(b) “set-aside” means the reserving of an acquisition exclusively for
participation by small-enterprises.

163. The Director of Public Procurement. in consuitation aud

co-operation with concerned Minisiries, other organs of Government and
representative bodies of small enterprise, shall devise programnmes and
measures {o promole and to faciitate the participation of small- and
mediuni-sized enterprises in public procurement.

164, The Direstor of Public Procurement shall issue guidelines

concerning implementation of the regulation 163 and measures to promote
and facilitate participation by small- and medium-sized caterprises in
procurement may include -

{a) siwaplilication and transparency in procurement rules:

{&) promoting clarity in bidding documents, comract clavses, and m
performance standards:

{¢) use of a commercial approach io technical requirements, which
widens the possibility of competition and participation by more
small- and medium-sized enterprises:

(dy promptoess in paymeat of invoices, including progress
payments and undisputed change orders, and introduction of electronic
payment;

{ey facilitating access to financing of Government receivables:

(7} facilitating access to third party security instruments such as
bank guarantees. stand-by letiers of eredit, surety bonds:

(g) access to technical data that the Government is entitled to
release for re-procurement purposes,

(#) encouraging small-business subcontracting opportunities.

{i}where {easible. and in-accordance with section 28 (2) of the Act,
dividing proposed aco sisitions into reasonably small lots to permit offers
on quantities less than the total requirement;

(/) establishing small-enterprise set-asides which are total, partial,
or limited to a particular region;

(k) in the event of equal low bids, making awards first to smali- and
medium-sized enterprises;

(/) allowing the maximum amount of time practicable for the
submission of offer;

(m) training of public procurement officials in facilitating
participation by small- and medium-sized enterprises, and training of
both public and private sectors in application of procurement procedures,
including use of various payment mechanisms, and use of contractual
mstruments such as INCOTERMS;
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(n) avoiding excessive regulatory burdens;

{(0) in collection and reporting of data, accurately measuring the
extent of small business participation in procurement:

(p) publication of indicative notices of planned procurement,

(¢) development of more effective means of disseminating
information about procurement opportunities, in particular in rural arcas,
such as by publication of notices of procurement proceedings
publications of associations of small- and medium-sized enterprises; and

(r) holding regular consultations with representatives of small- and
medivm-sized enterprises.

165.— (1) The purpose of small-enterprise set-asides is to award certain
acquisitions exclusively to small-cnterprises.

(2) A small-enterprise set-aside may be open to all small-enterprises.

(3) A small-enterprise set-aside of a single acquisition or a class of
acquisitions may be total or partial.

(4) Eligibility of enterprises for designation as small-enterprises. o as o
be eligible for set-asides, shall be deternined in accordance with rules ssued
by the voncerned organs of Government in Malawi, and referred 1o in an
instruction from the Director of Public Procurement.

(3) The Director of Public Procurement shall determine and recommend
10 the Government the types of contracts, and their maximum monetary value,
that shall be subject to set-aside for small-enterprises. and in the cvent that the
procuring entity finds mn a given case that the set-aside is inappropriate, it
shall document its f{inding asd forward it w0 the Director of Public
Procurement.

166.—(1) To be ehigible for award as g small-enterprise, a bidder must
represent by way of information that is in line with the applicable eligibility
requivernents that it s a small-enterprise al the time of ity writien
representation.

(2) A bidder may represent that it is a small-enicrprise in connexion with
a specific solicitation if 1t meets the definition of a small-cnterprise applicable
ro the solicitation and has not been deternminied by the Director of Public
Procurement, or other authority designated by the Government, to be other
than a small-enterprise.

(3) The procuring cntity shall accept a bidder’s representation i a
specific bid or proposal that it i a small-cnterprise unless -
(u) another bidder or interested party challenges the concern’s small
SNUErPrisc ropresentation; or
(b} the procuning entity has a reason 1o question the representation.
(4) Challenges of and questions concerming a specific representation

shall be referred to the Director of Public Procurement, not later tHan O
business days after bid opening.
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(3) The Director of Public Procurcment shall promptly furush to the
enterprise whose representation is being protested a copy of the protest.

(6) Within three business days after receiving a copyv of the protest, the
challenged bidder must file with the Director ol Public Procurement a
statement answering the allegations in the protest, and fumish cvidence w
SuppoT its position.

(7) Within ten business days after receiving a protest, the challenged
bidder’s response, and other pertinent information, the Director of Public
Procurement shall determine the size status of the challenged concern and
notify the procuring entity, the protester, and the challenged bidder of its
decision by certified mail, return receipt requested,

{8y The procuring entity may. any time atter bids are opened. question
the small-enterprise’s representation of any bidder 1n-a specific offer.

167,  When the participation of the procurement requisitioning unit or
beneticiary community may result in eshaneing the economy, quality or
sustainability of the services to be procured. such requisitioning unit or
community may part-cipate (n the delivery of services under procedures o be
detined by the Director of Public Procurement.

PART X . ACCOUNTABILITY AND TRANSPARENCY DN PUBLIC
PROCUREMENT

Division I—Measures to Promote Transparency

168. The record of the procurement proceedings, required pursuant to
section 27 of the Act. shall contaig the [ollowing information—

(z) a brief description of the goods, works or services to be
procured, or of the procurement need for which the procuring entity
requested proposals or offers;

(b) the names and tities of the members of the Internal Procurement
Committee;

{¢) the names and addresses of bidders that submitted bids and th
name and address of the supphcr with whom the procureme-nt contract is
entered into and the cntract price: and the date and time of arrival of
each late bid;

(d) the share of the coniract that the successful bidder intends to
subcontract if that is known:

(e) information relative o the qualifications, or lack thereof, of
suppliers that submitted bids;

(/) the price, or the basis for determining the price, and a summary
of the other pnncipal terms and conditions of each bid and of the
procurement contract, where the procurement proceedings have resulted
in a procurement contract; and a copy of the procurement contract
resulting from the procurement proceedings;

(¢) a summary of the evaluation and comparison of bids. including
the application of any margin of preference pursuant to regulations 82 to
84
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(hy it all bads were rejected or the procurement procecdings were
cancelled pursuant to section 23 of the Act, a statement to that gffect and
the grounds thereof

(11 it a bid was rejected m the circumstances referred 10 in section
1R (4) («2) of the Acl. information concenung the gpisode in question:
mtormation on conflict of interest declarations and requesis for members
of the Internal Procurement Committee. employees or vonsultants ol the
procuring entity fo be recused from the procurement procecdings
pursuant 1o sectionn 19 (1) of the ‘Act and regulation 176; and
wformation on contingent fee arrangements. dJisctosed pursuant to
reguiation 179,

(7) ' procurement procecdings involving the use of a procurement
method pursuant to sccuon 30 (3), (4), (R). or (10) of the Act, the
statement of the grounds and circumstances on which the procuring
entity relied 1o justifie the selection of the method of procurement used:

(k) in the procurement of services by means of request for
proposals for services. a statemnent 6f the grounds and circumstances on
which the procuring entity relied 1o justify the selection procedure used;

(D) in procurement proceedings in which the procuring entity, limits
participation on the basis of nationalitv. 2 statement of the grounds and
circumstances relied upon by the procuring entity for imposing the
limiration:

{m) a summary of any requests for clarification of the
pre-qualification orbidding documents, the responses thereto, as well as
a summary of any moditication of those documents; and

(n) if a successful bidder in tendering proceedings fails 1o enter into
a procurement coniract, a statement of the grounds thereof,

169. In disclosure of the record of the pracurerent proceedings, and
in debriefing of bidders, and in other contexts, except when ordered to do so
oy a competent court. and subject to the conditions of such an veder, the
procuring eniity shall not disclose

(a) information if its disclosure would be contrary to law, would
impede law enforcement, would not be in the public interest, would
prejudice legitimate commercial intecests of the purties or would inhibit
fair competition;

(b) informauon relating to the examination, evaluation and com-
panson of bids other than the summary referred to 1n regulation 168 ()

170.  The record of the procurement proceeding, as weil as all other
documents generated in planning and conducting procurement proceesdings,
and implementing procurement contracts, shali be made available for
nspection upon demand by the Director of Public Procurement, the Auditor-
General. and other oversight organs authorized pursuant to any written law.

171 —(1) Each Internal Procurement Comunittee shall prepare an
annual register of the procurement proceedings that have been issued for
every year in serial numbers.



(2) Each Intemnal Procuremert Committee shall open a special Lile for
every procurement procecding and all the mformation and documentation
refating to the proceeding such as the invitaton io tender, decision of award,
work take-over certificate and any other information on the method of the
supplier’s completion ot his commitment shall be kept in the file.

172, (1) The procuring entity shall retain all docurgents and records
generated in conducting procurement proceedings in accordance with section
27 (1) of the Act.

(2} Each procuring entity shall open a special file for every procurement
procecding and in accordance with section 27 (1) of the Act, all the
documsntation refating to the procurement proceeding, including the tender
invitation, decision of award. work take-over certificate and any other
mformation on the method of the contractor’s completion of his commuliment
shall be kept in the file; and a contract {ile index shall be established tor each
contract file.

(3) Contract files shall include, at a mixiirum, the following docomenia-
HOMm——

{a) contracl file index;

{hy iInvitation to bid;

(¢) nvitation to apply for pre-qualification, if applicable;

{) bidding documents;

{2y requests for clarification and responses thereto. and record of
circulstion of responses o all participating bidders;

{f) qualification assessment reports for each bidder whose yualifi-
cations were assessed in the course of the procurcment proceeding:

{z} list of pre-qualified hidders;

(Ay mmutes of pre-bid meeting with bidders, 1f applicable,

(£} minutes of bid opening:

(/) originals of bids;

(k) docurmentation of requests for and responses to cladfications of

bids:
(/) minutes of ar ) negotiations:
(1} copies of notice of acceptance sent (o winning bidder,
{n} copy of notice sent to unsuccesstul bidders;
(0) copy of published rnotice of contract award,
() procurement contract;

(¢) documentation related to contract implementation, mcluding
progress teports, invoices and other documents such as inspection
reports and any supporting documentation:

(7) documentation related to change orders and contract modifica-
lion;

(s) documentation related to inspections. acceptance and receiving,
including any exercise of the procuring entity’s right to reject defective
performance;
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(#) copics of all correspondence with the supplier; and

(1) requests to subcontract and responses thereto; cvaluation
reports; and the record of the procurement proceedings, as well as all of
the documentation referred to therein.

[73.—{1) In the casc of procurement contracis of goods, works and
services whose threshold values shall be set and issued by the Director of
Public Procurement, the procuring eniity shall cause a notice of the
procurement contract to be published in the Gazerte within seven days of the
award.

(2) The notice referred to in paragraph {1) shall refer to the
announcement of the procurement published in the Gazetre at the
commencement of the procurement proceedings pursuant to section 31 (1) ol
the Act, the subject matter of the procurement. the name and address of the
successful bidder and the contract price.

Division {I-—Accouniubilise

174. Damage caused by unsuitablc designing are the responsibility of
the designer who 1ust compensate that.

175.—(1) All members of an Internal Procurement Committee shall,
prior to commencing evaluation and comparison of bids, sign a declaration to
the efféct that they have no relationship with bidders of the Follow ing types

{¢) & marital or direct birth relationship with a bidder participating
i the procurement procesdings, with its legal practitioner or with 1ts
officers:

{b) dunng last three years has been employee or officer of a bidder
participating in the procurement procecdings, or has held a financial
intercst in a hidder:

{e) 18 negouating or has an arrangement concermung prospeclive
coaployment i a bidder involved inthe procurenient proceedings.

(2y Avmember of an Imernal Procurement Committee, and any employee
or consultant of the procuring enuty who becomes aware that if has g
relationship with a bidder referred o m paragraph (1), shall mmediately
report thag fact to the head of the procuring entity and mQL est execlusion from
the procurement proceeding, inclading from any activities referred to in
regulation 176, 4nd any such report and request sor exclision shall b made a
part of the record of the procurement proceedings.

(3) Public cificials are forbidden to bid. or to participate in, bids for
procurement siatracis with respect to procurement proceedings of the entitics
by which they are employed.

Y Y Py

176.  Procurement-related activities on behalf of the procunng entity
that are subject to the conflict of interest restrictions referred to i section 18
(1) {c) of the Act inciude the following—

{a) procurement planning. including preparation, review or
approval of specifications or o staiement of work for partcular
procurement proceedings;

(b) assessmeni of requirements o be fuifilled by a procutemert
achon;
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{¢) preparation of procurement documents, including for
solicitation of participation in procurement proceedings;

{d) evaluation and comparison of bids, proposals, ofters or
quotations, including membership in Internal Procurement Comunittees;

(e) conduct of technical discussions or negotiations;
(/) selection or approval of selection of bidder; and
(g) administration of the procurement contract.

177.—(1) Individvals who served as procurement officers or who
exercised some other authority refsrred to regulation 176 with respzct to a
procurement shall not—

{a) participate in any manner, as an officer, employee, agent or
representative of a supplier, in any negotiations or technical discussions
feading to the award, modification, or extension of a contract for such
procurerment; or

(b) participate personally or substantially on behalf of a supplier in
the performance of such contract.

(2) The restriction referved to in paragraph (1) shall remaim in etfect for
the duration of the procurement proceedings and confracy, if any, in question.

178.—(1) Activities prohibited pursuant to section 18 of the Act also
include the retention of any person, including former public employees, on 2
contingent fee basis for the purposes of influencing the selection process in
procuretnent proceedings, except when that person is acting as a bona fide
commerciul selling agent for the purpose of securing business.

(2) The bidding documents shall require bidders to disclose any
contingent fee arrangements entered into for the purposes of securing the
procurement contract, and such information shall be made a part of the record
of the procurement proceedings.

179, Notice shall be given conspicucusly in the bidding and contract
documents that bidders are not perniitted to—
(@) enter mnto contingent fee arrangements prohibited by regulation
178;
(b) directly or indirectly offer, give or agree to give inducements of
the type referred to in section 18 (2) (a) of the Act,
and that rejection of the tender, offer or quotation results from a violation of
that rule.

180. 1t is strictly forbidden fo solicit any improper inducement of the
type referred to in section 18 (2) (a) of the Act.

181. Anypublic official who is offered an inducement in contravention
of sectior. 18 (2) (a) of the Act shall report such offer tc the head of the
procuring entity, to the Director of Public Procurement and to the relevant law
enforcement authority.
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182. The procuning entity shall not sign a procurement of contract
with a bidder associated as a parent company or branch, with a
consultant who is responsible for preparng the specifications or bidding
documents for the procurement contract or supervising the execution of the
precurement contract; but so however that this provision shall not apply to the
various firms (consultants, contractors or suppliers), which together are
performing the supplier’s obhigations under a turukey or design and build
contract.

183.——(1) Subject o applicable oversight, auditing or vther laws, or {o
the order of a comnpetent court, public officials are not permitted to disclose to
any third party, whether for personal gain or for any other motive,
confidential or proprietary comumercial information obtained by virtue of their
involvement in, or contact with officials involved in, procurement
proceedings or the planning of procurement.

(2) All information relating to the examipation, clarification, evaluation
and comparison of bids shall not be disclosed to bidders or to any other
person got invelved officially in the examination, evaluation or comparison of
bids or in the decision onwhich bid should be accepted, except as provided in
regulation 168 (&)

184.—(1) The requirement of confidentiality, imposed on procuring
entities by section 18 {5) of the Act and by regulation 183, extends also to
those acting on behalf of procuring entities in procurement procesdings.

(2) The requirement of confidentiality referred to in paragraph (1} is
subject 10 the provisions in the Act, applicable legislation and these
Regulations relating to oversight and auditing of the activities of procuring
eniities.

185.(1y The Director of Public Procurement and the heads of all
public authorities shall ensure that each public employee is provided with a
copy of the portions of the Act and these Regulations dealing with conflicts of
interest, including specific notice of the prohibitions and requirements set
forth in section 18 of the Act and in Part X, Division I of these Regulations.

(2) After having been furnished with the text of the provisions referred
to in paragraph {1), each public employes shall be required to take note of its
contents through a circular to be issued by the Secretary for Human Resource
Management and Development, and all members of the Internal Procurement
Committees shall sign on that form to the effect that they are familiar with its
content.

186.——(1} In addition to any othar applicable civil and administrative
remedies, and -sanctions under the penal law, the Director of Public
Procurement may recommend to the rclevant authorities the imposition of one
or more of the following sanctions for breach of conduct standards—

(@) written warnings oy reprimands;

(b) suspension or interdiction with or without pay for specified
periods of tirne;

(¢) withdrawal of procurement-officer certification; and

(d) termination of employment.



(2) All procedures under this regulation shall be in accordance with due
process requirements and existing law including notice and opportunity for a
hearing prior to imposition of any suspension or interdiction or other sanction.

187. The value of anything transferred or received i breach of the
standards of conduct set forth in the Act or in regulations promulgated
hereunder, and any additional costs to the procuring entity, resulting from
the breach, may be recovered both from any public employees and
non-employees involved.

188.—(1) All staff involved in purchasing shall be subject to supervision
to ensure that staff are performing to meet standards and in accordance with
procedures and guidelines in force.

(2) All transactions relating to public procurement shall be checked from
time o time by the Director of Public Procurement and checking officers shall
be alerl to any indication that public procurement procedures have been
breached or fraud committad.

189.—(1} In the event of viglation or circumvention of the Act or these
Regulations, especially when it has financial consequences, the Director of
Public Procurement shall report the matter to the Secretary to Treasury who
may, in accordance with bis powers as provided by the Public Finance
Management Act, 2003, take appropriate action on the procuring entity
that does not apply specific procedures, or that engages in procilrement
in circumvention of the Act or these Regulations, or recommend other
appropriate administrative action.

(2) Where any misconduct involving an officer in a procuring entity is
criminal in nature the Director of Public Procurement shall, in liaison with the
Controlling Officer, report the matter to Police and Treasury with 2 copy to
Auditor General, and in the event of official misconduct, or breach of official
duties, the Director shall recommend possible disciplinary action or other
administraiive, civil or criminal action to the relevant authorities.

Division IIl—Debarment of Suppliers and Bidders

190.—(1) The Director of Public Procuwrement may, after reasonable
notice 1o the supplier or bidder involved, reasonable opportumity for that
supplier or bidder to be heard, and consultation with the affected procuring
entities, exclude a supplier or bidder from participation in public
procurement.

(2) A decision 1o exclude a supplier or bidder from participation in
public procurement may be taken only on the grounds referred to in
regulation 191 and in accordance with the procedures set forth in regulation
192, but such decision may be preceded by a suspension of the right to
participate in public procurement proceedings.

191.—(1) A supplier or bidder may be excluded from participation in
public procurement on the following grounds—

(a) refusal by a successful bidder to sign a procurement contract in
accordance with the terms of the bidding docurnents if required to do so,
or to furnish a performance security in accordance with the ferms of the
bidding documents, for a maximmum period of two years;
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(b) false information supplied in the process of submitting a bid, for
a maximum period of two vears;

(¢) collusion between the bidder and a public official concerning the
formulation of terms of reference or the bidding documents, or
connivarice to interfere with the participation of competing bidders in a
site visit, for a maximum period of two years;

(d) misconduct relating to the submission of bids, such as
corruption, collusion, price fixing, a pattern of under-pricing of bids
(with a view to recouping costs and profit by way of variations), and
breach of confidentiality, for a maximum period of two years;

{e) breach of contractual obligations under a procurement contract
deemed serious enough to warrant debarment, provided that the breach
was not due to circumstances beyond the control of the suppiier for a
maximum period of one year;

() conviction of a criminal offence related to obtaining or attempting
to obiain a contract or subcontract; for a maximum period of two vears;
and

(g) conviction for an economic crime for 2 maximum period of two
years.

192.—{1) A decision by the Director of Public Procurement to exclude a
supplier from participation in procurement proceedings may only be 1aken
after wntten notice to the supplier or bidder of the proposed exclusion and of
the grounds therefor, and a copy of the notice shall be provided by the
Director of Public Procurement to the procuring entity or other entity or
official that brought the exclusion petition 1o the Director of Public
Procurement.

(2) The notice referred to in paragraph (1) shall inform the supplier or
bidder of its right to a hearinig prior to any decision to exclude and the time
and place of the hearing, provided that the request for a hearing is received by
the procuring entity within ten days of receipt of the notice.

(3} The exclusion hearing shall be placed before a three-member
committee whose members shall be appointed by the Director of Public
Procurement, drawing from the standing Review Committee established
pursuant to section 38 (6) of the Act, which shall reach a decision on the
petition, '

(4) The following procedures shall apply to hearings under this
regulation—
(@) the supplier or bidder has the right to be represented by a legal
practitioner;
(b) the hearing shall be recorded and all evidence presented shall be
preserved; and
(¢) witnesses must tesufy under oath and may be cross-exarined.
(5) The notice referred to in paragraph (1) shall also inform the
supplier or bidder if a determination has been made to suspend the supplier or
bidder for the period of time that it takes to complete an investigation into
possible exclusion.
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(6} The supplier or bidder has 2 right to a hearing to challenge the
suspension and a hearing shall be held promptly in accordance with the
procedures referred to in paragraph (4).

(7) A suspension under this regulation takes effect upon issuance of
a written decision 1o suspend after the supplier or bidder has had an opportu-
nity to request and obilain the hearing referred o 1 paragraph (2), and during
the suspension; bids. proposals or quotations shatl not be solicited from the
supplier or bidder.

(8) A suspension under this regulation ends upon the expiry of two years
of the issuance of a exclusion decision, or upon notice from the procuring
entity, whichever comes first.

(9) An exclusion decision takes effect upon issuance of the written
decision, and stays in effect until overturned on appeal to the Minister or by
a court, or uniil the sxpiry date of the exclugion period.

(10) The three-member committee shall promptly notify its decision to
the concerned supplier or bidder, the Director of Public Procurement and the
procuring entity or other entity or official that brought the petition.

{11) A supplier or bidder that has been excluded from public
procurement mav appeal o the Minister,

(12) The Director of Public Procurement shall maintain and circulate to
procuring entities a list of excluded suppliers and bidders.

Division Il Review Procedures
193.— {1} A document is filed on a particular day when it is received by
the procuring entity or by the Director of Public Procurement, as the case may
be, by close of business on that day.

{2y A document may be filed by hand delivery, mail, or commercial
carrier; and parties may use facsimile transmission or other ¢lectrouic means.

194.  Any damages payable pursuant to the right of review under these
Regulations shall be limited to the cost of preparing and submitting a teader,
and shall not include loss of profit, and may only be awarded to a bidder thal
would have been awarded the coatract but for the complained of action or
OmISSIon.

195.  Any decision by the procuring entity, the Review Commiltee or
by the court pursuant to section 37 of the Act and the grounds and
circumstances therefor shall be made part of the record of the procurement
proceedings.

196.  Further details of the review procedure are provided 1o Schedule
D.
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SCHEDULE A {reg. 8)
Types of defence-related items eligible for special treatment in accordance with
sections 27 (5) and 30 (2) of the Act.
1. Ammunitions
Rifles
Riot equipment
Armed public order vehicles
Military hardware and equipment
Police dogs
Police uniform
Military uniform
Petrol bomb equipment
Bomb X-ray machines
Military version vehicles
Forensic science equipment
Construction of magazine houses
Communication equipment
Finger print identification equipment
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SCHEDULE B (reg. 113)
PROCEDURES FOR DESIGN CONTESTS
PART [GENERAL PROVISIONS

1. Scope and purpose

(1) This Annex provides detailed rules and procedures related to the conduct of design
contests, with a view to fulfilling the objectives and implementing the provisions of the Act.

(2) For the purposes of this Annex “design contests” means those procedures that
enable the procuriag entity to acquire, mainly in the fields of area planning, town planning,
architecture and engineering or data processing. a plan or design selected by a jury after
being put out to competition with or without the award of prizes.

(3) in accordance with regulations, procuring entities may conduct design contests,
with or without prizes, to acquire the required plans and projects rélating to architecture,
landscaping, engineering, urban design projects, urban and regional planning, and fine ars.

(4) The rules and procedures for the organization of a design coniest shall be in
conformity with the requirements of this Annex and shall be consistent with the Act.

2. Valuation of design contesis
For the purposes of valuation of design contests and the application tc design contests
of monetary thresholds referred to in the Act and these Regulations—

{a) in the case of design contests organized as part of 2 procedure leading to the
award of a contract for consultant’s services., the estimated value net of surtax of the
services shall be used; and

(6) in the case of design contests with prizes, all comtest awards and other
amounts payable to the participants in the design contest shall be used.
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ParT H— DESIGN CONTEST JURY

3. Establishment of jury

(1) The designs submitted by contestants shall be evalvated by a jury composed
exclusively of members who are natural persons and are independent from the participants
iy the contest.

(2) The jury shall be established prior to the opening of the contest.
{3) The members of the jury shall be appointed and dismissed 5y the procuring entity.

4. Composition gf jury

If certain professional qualifications are required from participants in a design contest,
at least one-third of the members of the jury of the contest must have the same or similar
qualifications.

S, Jury procedures

{13 At its first meeting, the jury shall elect a chairperson and a rapporieur.

{2} The degcisions of the jury shall be taken by a majority vote, with a separate vote on
each design, and if the vote is equally divided, the chairperson shall have the decisive vote,
and all decisions of the jury shall be final.

(3) A report of the meetings, including explanations of the decisions of the jury with
rgspect to each plan or design submitted, shall be drawn up by the rapporteur aud signed by
ihe chairperson and all members of the jury.

{4} The report of the jury shall be made public.

Part HL - FarTICeanion i DESIGN CONTESTS

6. Confest notice

{1} Procuring entities who wish to carry out a design contest shall make known their
wtention by means of a contest notice,

(2} In addition to publication in the Gazefte and local press, the notice shall be
published in technical joumnals and reviews relevant to the subject matter of the design
contest.

(3} Notices of design contests shall be published not less than thirty days prior to the
date for the receipt of designs.

7. Contents of contest notice

The design contest notice shall contain at [east the following mnformation —

(@) the namc, address, fax number and electroic address of the procuring entity
and, if different, of the service from which additional information may be obtained,

(b) project description, including the subject and characteristics of the design
contest;

(c) the requirements for participation in the design contest, including any qualifi-
cation criteria and proof of compliance therewith to be submitted by participants:

(d) nature of the contest, namely, open or restricted,

(e) in the case of open cotitests, the final date for receipt of plans or designs;
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(fy 1in the case of restricted contests—
(1) the number of participauis envisaged:
(i1) where applicable, names of participants already selected;
(i1i) criteria for the selection of participants; and
(iv) final date for receipt of requests to participate;
(2) where applicable, indication of whether participation is reserved to a
particular profession;
(#) critenia to be applied m the evaluation of plans and designs;

(i) the place from which and the manner in which candidates may obtain the
contest documents, including the deposit, if any, to be paid for the documents:

{7) the names of the members of the jury;
{k) indication of whether the prize winners are permitted any follow-up contracts;
(1) where applicable, the number and value of prizes,
(m) where applicable, details of payments to all participants; and
(n) date of publication of the notice.
8. Extent of participation
(1) Where design contests are resivicted to a lmited number of participants, the

procuring entity shall state in the notice clear and non-discriminatory selection criteria,
and the procuring entity may restrict participation only on the basis of those criteria.

(2) In any event, the number of candidates invited to participate shall be sufficient to
ensure genuine competition.

9. Subvention of participaiion

(1) In restricted competitions, provision may be made for payment of a certain sum to
each of the participants mvited to take part, without prejudice fo the regular award of prizes.

(2) In contests consisting of two stages, a reasonable sum may be paid to all
participanis admitted to the final contest, and such sum 1s distinet from the prizes awarded
upon the conclusion of the final contest.

10.  Nor-discrimination

The conditions and confest documents of a contest shall be identical for all
participants.

PART IV —CONTEST DOCUMENTYS
11, Provision of contest documents

The procuring entity shall supply participants with all the documentation necessary for
drawing up their designs, and if there is a deposit to be paid for the documentation, the
deposit shall be refunded to the candidates that in fact participate in the contest.

12. Contents of contest documents

(1) In addition to restating the information contzined in the design contest notice
referred in paragraph 7 of this Schedule, the contest documents shall contain the
following—

{a) the detailed nature of the problem,;
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(b} the actual conditions to be fulfilled in the preparation of the design;

(¢) the number, nature, scale and dimensions of the documents or models required
m two or three dimensions;

{d) the conditions of receipt, acceptance and rerurn of such documents or models:

(2) the requirements as 1o data 0 be supplied by participants so as to enable the
costs of execution of designs t¢ be estimated in accordance with uniform standards;

() the method of allocation of prives;

(¢) whether the prize is to be the sole remuncration received by the prize-winner;

(h) the exact use to which the procuring entity intends to put the prize-wianing
design;

(/) the point in time when execution of the design 1% slated to comrnence;

(/) the date of the public-exhibition of the-designs submitted in the contest: and

(k) the name, functional title, address of one or more officers or employees of the
procuring entity who are authorized to communicate dirzctly with and to receive
communications directly from participants' in connmexion with the procurement
proceedings, without the wmierventon of en-intermediary.

{2} Acclear distinction shall be made in the contest documents, between conditions that
are comapulsory and those that leave participants freedom in interpretation, which should be
ag wide as possible

{3) The contest documents shall indicate thag, in principle, the procuring entity shall
use the merer as the scale for designs and plans: in cases where this is not done, & metiic
equivalent shall be given in the contest documenis.

{4) The procwring entity shall endeavour to reduce to a minimur:, in all cases, the
number and size of the documents and drawings required to be submitted.

{53 The procuring cntity shall give, on an cqual basis, to all participants in the second
stage ofa two-stage contest all of the supplementary information necessary for drawing up
designs and plans 1o be submitied i1 the second stage.

13, Registration and admission of participants

Upon obtaining the contest documents, candidates intending to participate in the
contest -shall register that intent with the procuring entiiy, and registration implies
acceptance of the zonditions of the competition.

PART Vo _SUBMISSION AND EVALUATION OF DIFSIGNS AND PI ANS

14, Submission of designs and plans

The designs and plans submitred by participants for consideration by the jury shall be
presented to the procuring entity for transmission to the jury in such a manner as to ensure
their anonymity before and dunng the evaluation, coraparison and award stages.

15, One or two stuge coniests

(1) Contests may be held in one or two stages.

(2) In contests that consist of two stages. only those competitors who are successful in
the first part shall be admitted to the final contest.

(3) Designs and plans submitted in the first stage shall be kept confidential uatil the
resufts of the second stage have been announced.
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{(4) The list of participants admitted to the final contest shall be drawn up and
published in alphabetical order.

(&) Participants admitted o the second stage of contests shall receive from the
procuring entity all the supplementary information necessary for drawing up designs and
plans to be entered in the final contest.

16.  Evalvation and comparison of designs

(1) Decisions and opinions concerning the designs and plans shall be made only on the
basis of the criteria and conditions set forth in the notice announcing the design contest and
in the contest documents.

(2) All drawings, photographs, models or documents, other than those specified in the
programme, shall be excluded from consideration, and shall be eliminated before cxamina-
ton of the plan.

(3) The jury shal! disqualify any plan not m conformity with the conditions set forth
wn the contest documents.

17 Selection of the winning design

The winning design or plan shall be selected exclusively on the basis of criteria and
conditions set forth in the contest notice and documents.

18, Notice of resulis

(1) Procuring entities who have held a design contest shall send 2 notice of the results
of the award procedure and must be able to prove the date of dispatch.

(2) The notice referred 1o in paragraph (1) shall contain the following mformation- -
(@) name, address, fax number and electroni¢ address of the procuring entity:
{(b) project description;
(¢) number of participants, including the number of foreign participants;
(dy winner(s) of the contest;
(e) where applicable, the prizes;
{f) reference number of the design contest notice: and
{(g) date of dispatch of the notice.
(3) The notice shall be published in the same publications utilized for publication of
the design contest notice.
PART VI—ALLOCATION OF PRIZES, AWARDS AND COMPENSATION

19, Amount of prizes

The amount of the prizes shall be proportional to the size of the project, the work
involved and the expenses incurred by participants.

20.  Distribution of prizes

Prizes shall be distributed within ten days of the announceraent of the results of the
contest.



21, Use of designs

(1) The winning design may not be put to any use other than that expressly stated in
the contest documents.

{2) No other design, whether or not it is awarded a prize, may be used in whole or in
part by the procuring entity except by special agreement with the raspective participant.

(3) In cases where the procuring entity wishes o use a prize-winning design for other
purposes, or to modify i, a fresh agreement to that effect shall be concluded between the
procuring entity and the author of the design or plan.

22, Copyright and ownership issues
{1} The author of any design shall retain the artistic copyright in his work; and no
alterations may be made without his formal consent.

{2) The design winning the first prize shall become the property of the procunng
entity.

{3) Unless otherwise specified in the contest documents, the procuring entity's owner-
ship i the winning desizn shall cover only one execution tharcof.

{4) Unless otherwise specified in the contest documents, the author of any design shall
retam the right of reproduction.

Pary VL -MISCELLANEOUS PROVISIONS

23, Exhibition of designs

(1) Following the conclusion of the dalibérations of the jury. the designs submilte
in the contest shall be publicly exhibited, and in addition to the designs themselves, all
documents and drawings, as well as the report and decisions of the jury bearing the
signatures of the chatrman and of all members shall be exhubited.

(2) The procuring entity shall notify the participanis at least seven days prior to the
date of the exhibit of the date and place of the exhibition, and the procuring entily shall also
arrange for the publication of the date and place of the exhibition in the Gazeste and local
preas and in the technical journals and reviews in which the design contest notice was
published.

24, Standards of conduct

(1) The members of the jury shall undertake not to be guided in their work by any
consideration other than their own conscicnce, the interests of the contest and the public
interest.

(2) No member of the jury shall take part; either directly or indirectly, in the contest,
nor be entrusted, either directly or indirectly, with work connected with the execution of the
winning desigo.

(3) The communication and information exchange involved in design contests shall be
carried cul in such 2 way as to ensure that the integrity and confidentiality of all informa-
tign supplied by participants are preserved, and that the content of plans and designs may
only be examined, by the jury, after the time-limit set for submitting those has expired.

(%) In their conduct. the members of the jury and participants in the contest are subject
to the conduct and ethics principles set forth in the Act and in these Regulations.
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23, Cancellation of contest

(1) The procuring enuty retains the right to cancel the contest at any stage prior to the
announcement of a winning design, and 1n the event of a cancellation, the procuring entity
shall refrain from rhe utilization of any designs that inay have been submitted.

(2) In the event of the cancellation of a contest for which participants have been
officially registered, the procuring entity shall compensate the participants for work
actually carried out in connection therewith, m accordance with conditions set forth in the
contest documenis.

26.  Record of the contest

The procuring entity shall prepare a record of the design contest containing at least the
foliowing information—

(@) the name, address and other details of the procuring entity:

(b) the subject and characteristics of the design contest,

{¢) the names and addresses of the participants in the design contest;

(d) the name and address of the person who submitted the award-winning
project;

{e} information concemning the qualifications required of the participants in the
design contest or confirming the lack thereof:

(/) the total value of the design conlest awards and other amounts payable (o the
participants in the contest;

{g) a summary of the evaluation and comparison of the designs or plans; and

(A} the report of the jury, signed by the chairperson and the members,
summarizing and explaining the deliberations and decisions of the jury with respect to
the evaluation and comparison of the designs submitied in the contest, and stating the
arounds for the selection of the winning design.

27, Review

Part V of the Act and Division Il of Part X of these Regulations shall apply o the
resolution of compiaints from participants concerning ihe conduct of design contesis.

SCHEDULE C (reg. 114 (3))
Procedures for award of public service concession and contracts for procurement of
infrastructure on basis of private wvestment.

A.  RULES GOVERNING THE PROCUREMENT PROCEEDINGS
The selection of the supplier shall be conducted in accordance with the Act and these
Regulations, subject to sections B to F of this Annex.
B. PrRE-QUALIFICATION OF BIDDERS
1. Purpose and procedure of pre-qualification

(1) The procuring entity shall engage in pre-qualification proceedings with a view to
identifying bidders that are suitably qualified to implement the envisaged project, and
the invitation to participate in the pre-qualification proceedmgs shail be published in
accordance with section 31 (1) of the Act.



(2) The invitation to participate in the pre-qualification proceedings shall
include at least the following —

(a) a description of the infrastructure facility;

(b) an indication of other essential elements of the project, such as
the services to be delivered by the supplier, the financial arrangements
envisaged by the procuring entity such as whether the project will be
entirely financed by user fees or tariffs or whether public funds such as
direct payments, loans or guarantees may be provided o the supplier;

{¢) where already known, a summary of the main required terms of
the contract to be entered into;

(d) the manner and place for the submission of applicaiions for
pre-qualification and the deadline for the submission, expressed as a
specific date and time, allowing sufficient time for bidders to prepare and
submit their applications; and

(¢) the manner and place for obtaining the pre-gualification
documens.

(3) To the extent not already reguired by regulation, the pre-gualification
documents shall include at least the following information—

{a) the pre-qualification criteria in accordance with paragraph 2;

{b) whether the procuring entity intends to waive the limitations on
the pariicipation of consortia set forth in paragraph 3;

(c) whether the procuring entity intends to request only a limited
number of pre-qualified bidders to submit proposals upon completion of
the pre-qualification proceedings in accordance with paragraph 4, and if
applicable, the manner in which this selection will be carried out;

{d) whether the procuring entity intends to require the successful
bidder to establish an independent legal entity established and
incorporated under the laws of Malawi.

2. Pre-qualification criteria

In order to be pre-gualified, interested bidders must meet objectively
justifiable criteria that the procuring entity considers appropnafe in the
particular proceedings, as stated in the pre-qualification documents; and the
criteria shall be confined to the types of criteria referred to in section 13 (3)
of the Act, and shall encompass the following—

{a) adequate professional and technical qualifications, human
resources, equipment and other physical facilities as necessary to carry
out all the phases of the project, including design, construction,
operation and maintenance;

(b) sufficient ability to manage the financial aspects of the project
and capability to sustain its financing requirements;

(¢) appropriate managerial and organizational capability, reliability
and experience, including previous experience in operating similar
infrastructure facilities.
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3. Participation of consortia

(1) The procuring entity, when first inviting the participation of bidders in the
procurement proceedings, shall allow them to form bidding consortia, and the information
required from members of bidding consortia to demonstrate their qualificaticus in
accordance with paragraph 2 shall relate to the consortium as a whole as well as to its
individual participants.

(2) Unless otherwise stated in the pre-qualification documents, each member of a
consoriium may participate, either directly or indirectly, in only one consortium at the same
time; contravention of this requirement shall cause the disqualification of the consortium
and of the individual members.

(3) When considering the qualifications of bidding consoriia, the procuring entity shall
consider the capabilities of each of the consortium members and assess whether the
combined qualifications of the consortium members are adequate to meet the needs of all
phases of the project.

4. Shori list

If the procuring entity reserves in the pre-qualification documents the right to request
proposals upon completion of the pre-qualification proceedings only from a limited
number of bidders that best meet the pre-qualification criteria, the procuring entity shall rate
the bidders that meet the pre-qualification criteria on the basis of the criteria applied to
assess their qualifications and draw up the Ust of bidders that will be invited to submit
proposals upon completion of the pre-qualification proceedings, and in drawing up the
list, the procuring entity shall apply oaly the manner of rating that is set forth in the
pre-qualification documents.

C. PROCEDURE FOR REQUESTING PROPOSALS

1.  Single-stage and two-stage procedures for requesting proposals

(1) The procuring entity shall provide a set of the request for proposals and related
documents issued in accordance with paragraph 2 to cach pre-qualified bidder that pays the
price, if any, charged for those documents.

{2} Notwithstanding paragraph (1), the procuring entity may use a two-stage procedure
to request proposals from pre-qualified bidders when the procuring entity does not deem it
to be feasible to describe in the request for proposals the characteristics of the project such
as project specifications, pesformance indicators, financial arrangements or contractual
terms in a manner sufficiently detailed and precise to permit final proposals to be
formulated.

(3) Where a two-stage procedure is used, the following provisions apply—

(a) the initial request for proposals shall call upon the bidders to submit, in the
first stage of the procedure, initial proposals relating to project specifications,
performance indicators, financing requirements or other characteristics of the project
as well as to the main contractual terms proposed by the procuring entity;

(b) the procuring entity may convene meefings and hold discussions with any of
the bidders to clarify questions concerning the initial request for proposals or the
mitial proposals and accompanying documents submitted by the bidders, and the
procuring entity shall prepare minutes of any such meeting or discussion containing
the questions raised and the clarifications provided by the procuring entity;
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(c) following examination of the proposals received, the procuring entity may
review and, as appropriate, revise the initial request for proposals by deleting or
modifying any aspect of the initial project specifications, performance indicators,
financing requirements or other characteristics of the project, including the main
contractual terms, and any criterion for evaluating and coraparing proposals and for
ascertaining the successful bidder, as set forth in the imitial request for proposals, as
well as by adding characteristics or criteria to it, and the procuring entity shall indicate
n the record of the procurement proceedings to be kept pursuant to section 27 of the
Act, the justification for any revision to the request for proposals; any such revision.
modification or addition shall be communicated in the iuvitation 1o submit {inal
proposals; ’ .

{d) n the second stage of the proceedings, the procuring entity shall invite the
bidders to submit final proposals with respect to a single set.of project specifications,
performance dicators or contractual terms in accordance with paragraphs 2 to 6.

2. Content of the request for proposals

To the extent not already required by regulation 92, the request for proposals shali
include at least the following information—

(@) general information as may he required by the bidders in order to prepars and
submit their proposals;

(b) project speciications and performance indicalors, as appropriate, including
the procuring entity’s requirements rcgarding safety and security standards and
environmental protection;

() the contractual terms proposed by the procuring entity, including an indication
of which terms are deemed to be non-negotiable; and

(d) the criteria for cvaluating proposals and the thresholds. if any, set by the
procuring entity for identifying non-responsive proposals; the relative weight fo be
accorded to each evaluation criterion; and the manner in which the criteria and
thresholds are to be applied in the evaluation and rejectien of proposals.

3. Bid securities

(1} The request for proposals shall set forth the requirements with respect Lo the issuer
and the nature, form, amount and other principal terms and conditions of any required bid
security.

(2) A bidder shall nor forfeit any bid security that it may nave been required to
provide, other than i cases referred to in regulation 72 (7}, and in case of—

(a) failure to enter into final negotiations with the procuring entity pursuant (o

paragraph 6 (1).

(b) failure to submit its best and final offer within the time Jimit preseribed by the

procuring entify pursuant to paragraph 6 (2},

(c) failure to provide required security for the fulfilment of the contract after the
proposal has been accepted or to comply with any other condition prior fo signing the
contract specified in the request for proposals.

4. Evaluation criteria

(1) The criteria for the evaluation and comparison of the technical proposals shall
include at least the following—
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(a) technical soundness;

(b) compliance with environmental standards;

(¢) operational feasibility; and

(d) quality of services and measures to ensure their continuity.

(2) The criteria for the evaluation and comparison of the financial and commercial
proposals shall include, as appropriate—

(«) the present value of the proposed tolls, unit prices and other charges cver the
operational period;

(b) the present value of the proposed direct payments by the procuring entity, if
any;

{¢) the costs for design and construction activities, annual operation and
maintesiance costs, present value of capital costs and operating and maintenance costs:

“(d) the extent of financial support, if any, expected from a public authority of
Malawi,

(e) soundness of the proposed financial arrangements;

(/) the extent of acceptance of the negotiable contractual terms proposed by the
procuring entity in the request for proposals; and

(g) the social and economic development potential offered by the proposals.
5. Comparison and evaluation of proposals

{1} The procuring entity shall compare and evaluate each proposal in accordance with
the evaluation critenia, the relative weight accorded to each such criterion and the
evaluation process set forth in the request for proposals.

(2) For the purposes of paragraph (1), the procuring entity may establish thresholds
with respect to quality, technical, financial and cominercial aspects, and proposals that fail
to achieve the thresholds shall be regarded as non-responsive and rejected from the
procurement proceeding.

6. Final negotiaiions

(1) The procuring entity shall rank all responsive proposals on the basis of the
evalnation criteria and invite for final negotianon of the procurement contract the bidder
that has attained the best rating; and final negotiations shall not concern those contractual
terms, if any, that were stated as non-negotiable in the final request for proposals.

(2) U it becomes apparent to the procuring entity that the negotiations with the bidder
invited will not result in a contract, the procuring entity shall inform the bidder of its
intention to terminate the negotiations and give the bidder reasonable time to formulate it
best and final offer.

(3) If the procuring entity does oot find that proposal acceptable, it shall terminate the
negotiations with the bidder concemed, and the procuring entity shall then invite for
negotiations the other bidders in the order of their ranking until 1t arrives at 2 procurement
contract or rejects all remaining proposals.

(4) The procuring entity shall not resume negotiations with a bidder with which
negotiations have been terminated pursuant to this paragraph.
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D. NEGOTIATION OF CONTRACTS WiTHOUT COMPETITIVE PROCEDURES

1

L. Circumstances authorizing award without competiiive procedures

(1) Subject to approval by the Director of Public Procurement, the procuring entity is
authorized to pegotiate a procurement contract without using the procedure set forth in
sections B and C in the following cases—

{¢) when there is an urpent neced for ensuring continuity in the provision of
the service and engaging in the procedures set forth in sections B and C would be
impractical: Provided tizat the circumsiances giving rise o the urgency were neither
foreseeable by the procuring entity nor the result of dilatory conduct on its part;

(b) where there is only one source capable of providing the required service, such
as when the provision of the service requires the use of intellectual property, irade
secrets or other sxclusive rights owned or possessed by a certain person or persons;

(¢} in cases of unsolicited proposals falling under section £4 of this Schedule; and

(¢) when an invitation 10 the pre-qualification proceedings or a request for
proposals has been issucd but no applications or proposals were submitted or all
proposals failed to meet the evaluation criteria set forth in the request for proposals
and if. w the judgment of the procuring entity, issuing a mew invitation to the
pre-qualification proceedings and a new request for proposals would be unlikely to
result in a project award within a required time frame.

(2) The procedure for the request for proposals shall be as follows—.

(a) requests for propesals shall be addressed to as many suppliers or contractors
as practicable, but to at least three, if possible;

(h) the procuring entity shall publish in a newspaper of wide international
circulation or in & relevant trade publication or techuical or professional journal of
wide international circulation a notice seeking expressions of wterest in submitting
a proposal, unless for reasons of economy or efficiency the procuring entity considers
it undesirable to publish such a notice; the notice shall not confer any rights on
suppliers or contractors, including any right to have a proposal evaluated,

{c¢) the procuring entity shall establish the criteria for evaluating the proposals and
deiermine the relative weight to be accorded to each such erilerion and the wanner in
which they are to be applied in the evaluation of the proposals; and the criteria shall
concerm—

(@) the relauve managerial and technical competence of the supplier or
confractor;

() the effectiveness of the proposal submitted by the supplier or contractor
in meeting the needs of the procuring entity; and

(¢} the price submitted by the supplier or contractor for camrying out its
proposal and the cost of operating, maintaining and repairing the proposed goods
or construction.

(3) A request for proposals issued by a procuring entity shall include at least the
following information—
(a) the name and address of the procuring entity,

(b) a description of the procurement need, including the technical and other
parameters to which the proposal must conform, as well as, in the case of procurement
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of construction, the location of any construction to be effected and, in the case of
services, the location where they are to be provided;

(¢) the criteria for evaluating the proposal, expressed in monetary terms to the
extent practicable, the relative weight to be given to each such criterion and the
manper in which they will be applied in the evaluation of the proposal; and

(@) the desired format and any instructions, including any relevant timetables
applicable in respect of the proposal.

(4) Any modification or clarification of the request for proposals, including
modification of the criteria for evaluating proposals referred to in paragraph (2), shall be
commumnicated to all suppliers or contractors participating in the request-for-proposals
proceedings.

(5) The procuring entity shall treatr proposals in such a manner so as to avoid the
disclosure of their contents to competing suppliers or contractors.

(6) The procuring entity may engage in negotiations with suppliers or contractors with
respect to their proposals and may seek or permit revisions of such proposals; provided that
the following conditions are satisfied—

(a) any negotiations between the procuring entity and a supplier or contractor
shall be confidential;

{b) subject 1o regulation 170, one party to the negotiations shall not revaal to
any other person any technical, price or other market information relating to the
negotiations without the consent of the other party; and

(c) the opportunity 1o participate in pegotiations is extended to all supplicrs or
contractors that have submitted proposals and whose proposals have not been
rejected.

(7) Following completion of negotiations, the procuring entity shall request all
suppliers or conmractors remaining in the proceedings to submit, by a specified date, a best
and final offer with respect to all aspects of their proposals.

(8) The procuring entity shall employ the following procedures in the evaluation of
proposals—

{a) only the criteria referred to in paragraph (2) as set forth in the request for
proposals shall be constdered,

(b) the effectiveness of 2 proposal in meeting the needs of the procuring ennty
shall be evaluated separately from the price;

{¢) the price of a proposal shall be considered by the procuring entity only after
completion of the technical evaluation.

(9) Any award by the procuring entity shall be made to the supplier or conlracior
whose proposal best meets the needs of the procuring entity as determined in accordance
with ths criteria for evaluating the proposals set forth in the request for proposals, as well
as with the relative weight and manner of application of those critenia indicated in the
request for proposals.

2. Procedures for negotiation of a contraci

Where a procurement contract is negotiated without using the procedures set forth in
sections B and C of this Schedule, the procuring entity shall cause a notice of its intention
to commence negotiations in respect of a contract to be published in the Gazetie.
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E. UNSOLICITED PROPOSALS

Y. Admissibility of unsolicited proposals

Subject to approval by the Director of Public Procurement, the procuring entity is
authorized to consider unsolicited proposals pursuant to the procedures set forth in
paragraphs 2 to 4: Provided that such proposals do not relate to a project for which
selection procedures have been initiated or announced.

2. Procedures for determining the admissibility of unsolicited proposals

{1} Following receipt and preliminary examination of an uusolicited proposal, the
procuring entity shali promptly inform. the proponent whether or not the project is
considered to be potentially in the public interest, taking into account factors including
appropriateness of the contractual arrangements and the reasonabieness of the proposed
project risks,

{2) If the project is considered to be potentially in the public intersst under paragraph
{1}, the procuring entity shall invite the proponent to submnit as much information on the
proposed project as is feasible at this stage to allow the procuring entity to make a proper
evaluation of the proponent’s qualifications and the technical and economic feasibility of
the project and 1o determine whether the project is likely to be successfully implemented in
the manner proposed in terms acceptable to the procuring entity, and for this purpose, the
proponent shall submit a technical and economic feasibility study, an environmental impact
study and satisfactory information regarding the concept or technology contemplated in the
proposal.

(3) In considering an unsolicited proposal, the procuring entity shall respect the
mellectual property, trade secrets or other exclusive nights contzined in, arising from or
referred to in the proposal. The procuring entity shall mot make use of information
provided by or on behalf of the proponent in connexion with its unsolicited proposai other
than for the evaluation of that proposal, except with the consent of the proponent. Except
as otherwise agreed by the parties, the procuring entity shall, if the proposal is rejected,
return to the proponent the original and any copies of documents that the proponent
submiited and prepared throughout the procedure.

3. Unsolicited proposals that da not involve intellectual property, trade secrets or
other exclusive righis

(1) Except in the circumstances set forth in section D 1, the procuring entity shall, if
it decides to implemment the project, initiate a procurernent procccdmg m accordance with
sections B and C if the procuring entity considers that—

{a) the envisaged output of the nroject can be achieved without the use of
intellectual property, trade secrets or other exclusive rights owned or possessed by the
proponent; and

(&) the proposed concept or technology is not truly unique or new.

(2) The proponent shall be invited to participate i the procurement proceedings
initiated by the procuring entity pursuant to paragraph (1) and may be given an incentive or
a similar benefit in 2 manner described by the procuring entity in the request for proposals
in consideration for the development and submission of the proposal.
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4. Unsolicited propesals involving intellectual property, trade secrets or other
exclusive rights

(1) If the procuring entity determines that the conditions of paragraph 3 (1) are oot
met, it shall not be required to carry out a procurement procedure pursuant to sections B
and C. However, the procuring entity may still seek to obtain elements of comparison for
the unsolicited proposal in accordance with the provisions set out in paragraphs (2) to (4).

(2) Where the procuring endty intends to obtain elements of comparison for the
unsolicited proposal, the procuring entity shall publish a description of the essential ourput
elements of the proposal with an invitation for other interested parties to submit proposals
within fourteen days.

(3) If no proposals in response to an invitation issued pursuant {0 paragraph (2) are
recefved within fourteen days, the procuring entity may engage in negotiations witk: the
original proponent.

(%) If the procuring entity receives proposals in response to an invifation issued
pursuant to paragraph (2), the procuning entity shall invite the proponents to negotiations in
accordance with the provisions set forth in section D 2. Ini the event that the procuring
entity receives a2 sufficiently large aumber of proposals, which appear prima facie to meet
its infrastructure needs, the procuring entity shall request the submission of proposals
pursuant to section C, subject to any incentive or other benefit that may be given to the
person who submitted the unsolicited proposal in accordance with paragraph 3 (2).

F.  MISCELLANEOUS PROVISIONS

1. Confidentiality

The procuring entity shall treat proposals in such a manner as 1o avoid the disclosure
of their confent to competing bidders. Any discussions, communications and negotiations
between the procuring entity and a bidder pursuant to sections C 1 (3yand 6, D'1 and 2, and
E 4 (3) and (4) shall be confidential in accordance with section 18 {5) of the Act. Unless
required by law or by a court order or permitted by the request for proposals, no party to
the negotiations shall disclose 1o any other person any technical, price or other informanon
in relation to discussions, communications and negotiations pursuant to the aforementioned
provisions without the consent of the other party.

2. Notice of contract award

The procuring entity shall cause a notice of the contract award to be published n
accordance with section 26 of the Act.

SCHEDULE D (reg. 196)
REVIEW PROCEDURES
1. Required comtents of application for review
(1) An application for review under Part V1 of the Act shall be in wriang and signed
by the applicant or its representative and shall—

(a) include the name, address, and telephone and facsimile numbers of the
applicant; '

(b) identify the procuring entity and the solicitation or contract number,

{c) set forth a detailed statement of the legal and factual grounds of the
application for review including copies of relevant documents;
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(d) set forth all information establishing that the applicant 13, for the purpose
of filing an application for review, an actual or prospective bidder whose direct
economic interest would be affected by the award of a contract or by the failure to
award a contract;

(g) set forth all informaticn establishing the timeliness of the application for
review; and

(£} specifically request a ruling and state the form of relief requested,
(2) An application for review under Part VI of the Act may in addition—

(@) request special measures for handhing proprietary commercial or other
confidential information;

(b} request specific documents, explaining the relevance of the documents to the
grounds underlying the application for review; and

(¢) request a hearing, explaining the reasons thar a hearing is needed io resolve
the application for review

{3) In the event that the application for review is filed in the first instance with the
Director of Public Procurement, the applicant shall furnish a complete copy of the
application for review, including all attachments, to the procuring entity not Jater than one
day after the application for review 1s filed.

{4y If the applicant believes that the application for review comntains information which
should be withheld from the public, 2 statement advising of this fact must be on the front
page of the submission, and wherever the information appears, and the applicant shall
file a redacted copy of the application for review which omits the information with the
procuring entity within one day after the filing of its application for review.

2. Time periods und deciding applications for review
{1} An application for review based upon alleged impropiieties in a solicitation which
are apparent prior {o bid opening shall be filed prior to bid opening.

(2) Applications for review other than those covered by paragraph (1) shall be filed
within ten days after the basis of application for review is known or should have been
known, whichever is earlier.

(3) If a timely application for review was previously filed, any subsequent application
for review filed within seven days of actual ar constructive knowledge of mitial adverse
action by the head of the p ocunng entity shall be considered.

(4) The head of the procuring entity shall render a decision within fourteen days of the
submission of the application for review.
3. Review by the standing Review Commitlee

Axn application for review may be submitted to the Director of Public Procurement, for
disposition in by an ad hoc Review Committee constituted from among the members of the
standing Review Committee in accordance with section 38 (4) and (5) of the Act.

4. Notice of application for review
(1) The procuring entity shall imunediately give notice of the application for review to
all bidders with the nature of the allegations set forth in the application for review.

(2) In the eveut of the filing with the Director of Public Procurement of an application
for review by an ad hoc Review Committee constituted from among the members of the
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standing Review Committee, that office shall notify the procurimg ennty by telephone
within one day after the filing of an application and, unless the applicanon for review 1§
dismissed, shall promptly send a writien confirmation to the procuring enlity and an
acknowledgement to the applicant.

5. Disnussal of application for review
An application for review may be dismissed for—

(@) failure to comply with any of the requirements set out in this Schedule, except
for the provisions of paragraph | (2) and (3), and paragraph 2 where the procuring
entity has actual knowledge of the basis of the application for review, or the procuring
entity 1s not prejudiced by the protester’s non-compliance.

(b) seiting forth only allegations that do not state a valid basis for ap application
for review, or thal do not set forth a detailed Jegal and factual statement,

(c) having been filed in an untimely manner;

() not being properly submited befose the procuring entity or an ad fioc Review
Comuitice;

{e) conceming contract administration rather than contract award; and

() challenging an affimmative determination of qualifications.

6 Comments by procuring entity on application for review by the stunding Review
Committee

(1) When an application is filed with the Director of Public Procurement for revicw by
the standing Review Committee. the procuring entity, in consultation with the Internal
Procurement Coramuttee, shall provide comments on the application within seven days alter
the telephone notice of the filing of the application for review with the Dircctor of Public
Procurement. The comments of the procuring entity shall wmclude a statement of the
relevant Facts, including a best estimate of the contract value, an assessment of the allega-
tions in the application for review memorandum of law, and a ist of all documents relevant
to the procurement proceedings.

(2) The procuring entity, if it feels that there are grounds thereof. may tile a request for
dismissal before filing a report required under paragraph (1).

(3) Subject to special measures issued in the application for review, the procuring
eniity shall simultancously furnish a copy of its comments on the application for review to
the applicant and any intervenors within one day of the submigsion of the comments to the
ad hoc Review Committee.

{4) The applicant shall be given an apportunity to comment on the comments of the
procuring urganization on the application for review by the ad hoc Review Committee.

(8) The applicant for review may submit to the ad hoc Review Committec comments
on the procuring entity’s commients on the apphication for review within two days after
recelpt by the applicant of the procuring entity’s comments, with a copy provided to the
procuring entity and other participating parties.

7. Disclosure by procuring entity

(1) The procuring entity shall promptly make available 1o the ad hoc Review
Commirtee apy information and documeatation that the ad hoc Review Commuttee may
request, including but limited to—
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(«) the bid submitted by the applicant,

(b} the bid of the bidder that is being considered for award. or
whose bid or proposa! is being reviewed;

{c} all qualification assessment and bid evaluation documents;
(d) the solicitation, including the specifications;
(2) the abstract of bids or offers;

{} requests for clarification of the bidding decuments and
responses thereto; and

(g) any other reievant documents,

(2) In appropriate cases, the procuring entity may request that the
applicant produce relevant documents, or portions of documents, that are not
in the procuring sntity’s possession.

(3) Upon receipt of the procuring entity’s comments. the applicant may
reguest the procuring entity to provide documents required by the applicant
etizctively 1o prosscnte iz applivation for review,

{4} Where, under a $pecial measure to protect confidential information
pursuant o paragraph 1 (2 (@), or pursuant 1o the obligation of the procuring
entity to protect the confidential information of competing bidders,
documents are withheld from the applicant in accordance with these
Regulations, the procuring entity shall provide documents adequate to inform
the applicant of the basis of the procuring entity’s position.

{5y The procuring entity shall respond promptly to a request pursnent to
paragraph (2) and shall provide a list of the documents that the procurng
entity has released to the applicant, and of the documents that the procuring
organization intends to withhold from the applicant and the rcasons for the
proposed withholding and a copy of that list shall be provided promptly 1o the
applicant; any objection to the scope of the procwring entity’s proposed
disclosure or non-disclosure of documents must be filed within two days of
receiptof the list.

(6} Upon the requers. of the applicant, the ad hoc Review Comumittee
shall decide whether the procuring entity musf provide apy withheld
documents, or portions of documents, and whether this should be done under
a special measure to protect confidentiality.

(7) The ad hoc Review Comraiifee may request or permit the
submission of additional statements by the parties and by other parties not
participating in the application for review as may be necessary for the fair
resolution of the application for review.

8.  Expeditious delivery of communications

All commuuications related to the application for review conumunica-
tions shall be sent by means reasonably calculated to effect expeditious
delivery.
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9. Special measures for confidentiality

(1) At the request of a party or on its own initiative, the ad hoc Review
Commuttee may apply special measures controlling the treatment of
proprietary, confidential, or other information the releage of which could
result in a competitive advantage to one or more firms. [t 1s the responsibility
of applicant’s legal practitioner to request that a special measure be applied
and to apply in a timely fashion for access to information in a controlled
fashion under the special measures.

(2) U no spectal measures have been applied, the procuring entity may
withhoid from the parties those portions of its report which would ordinarily
be subject to special measures. The ad hoc Review Committee shall review in
camera all information not released to the parties.

3y Any violation of the terms of a special measure may result in the
mposition of such sanctions as the wd hoc Review Commiltec decms
appropriate. including referral to appropriate professional disciplinary bodies.

0. Hearings

(1) At the request of a party or on its own inifiative, the ad hoc Review

Commitiee. may conduct a bearing in connexion with an apphcation for
review.

(2) Hearmgs generally will be conducted as soon as practicable after
receipt by the parties of the procuring organization coraments and relevant
documents.

(3) All parties participating in the application for review shall be invited
to attend the hearing.

{4y Hearings shall normally be recorded or transcribed. If a recording or
transeript 1s made, any party may obtain copies at 8 own expense,

tt. Remuedies

In determining the appropriate remedies pursuant to section 38 (8) of the
Act, the ad hoc Review Committes shall congider all circumstances
surrounding the procurement or »roposed procurement, including the
seriousness of the procurement deficiency, the degree of prejudice to other
partigs or to the integrity of the competitive procurement systen, the good
faith of the parties, the extent of performance, the cost {0 the governmentt, the
urgency of the procurement, and the impact of the remedies on the procuring
eality’s mission.

12, Notice io the Divector of Public Procurement of action taken

The procuring entity shall promptly notify the Duector of Public
Procurement of the action taken by the procuring organization mn response to
the decision of the ad hoc Review Committee,

13, Distribution of decisions

(1) Untless it contains information subject to special measures, 2 copy of
a decigion by the ad hoc Review Committee shall be provided 1o the appli-
cant, any mtervenors, and the head and to the senior procurement officer of
the procuring entity.
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(2) A copy of a decision containing information subject to special measures shall be
provided only to the procuring enfity and to individuals granted access to the information
pursuant to the special measures.

(3) A public version of the decision omitting the information subject to special
measures shall be prepared wherever possible.

(4} Decisions shall be made available from the Director of Public Procurement.
Made this 7th day of September. 2004.
DR. BINGU wa MUTHARIKA

President of Malawi and Minister
responsible for Public Procurement

(FILE NO. ODPP/AS/VOL. 1)
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